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foreign made automotive vehicles. 
The business consists of invest- 


ments in self-liquidating credits, 


widely diversified as to region 


and enterprise, capital employed 


being in excess of $80,000,000. 
In obtaining short term accom: 
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‘dard form of note. 
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tion it offers to banks 
and institutions, in 
convenient maturities 
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current discount rates. 
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New York Escrows 


If you have any documents pertaining to New York real 
estate to be placed in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing real estate 
contracts for our clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 
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BROOKLYN TRUST 


COMPANY 


MAIN OFFICE: Ses NEW YORK OFFICE: 
177 Montague Street 3 e/a 26 Broad Street 
Brooklyn, N. Y. 2 eo New York, N. Y. 


Summary of Statement at the Close of Business, 
September 30, 1937 


RESOURCES 


Cash on Hand and due from Federal 
Reserve Bank and Other Banks_$ 35,989,171.07 
U. S. Government Securities . . 25,602,813.24 
State and Municipal Bonds . . 4,211,437.49 
Other Securities . . . 12,312,734.17 
Call Loans and Bankers Acceptances 10,304,725.08 
Demand Loans Secured - 
Collateral . . ; 8,498,161.60$ 96,919,042.65 
Time Loans Senet i Collateral Sok ot we 6,783,196.59 
Bills Purchased . ~ oe e e ee) «14,664,665.12 


Loans on Bonds and Mortgages 
Bank Buildings 
Other Real Estate 


Customers Liability on Acceptances 


Other Resources 


LIABILITIES 


Capital 

Surplus .. ; 
Undivided Profits ; 
Reserves . : 
Deposits . j : 
Outstanding Acceptances ; 
Other Liabilities 


2,057,564.22 
5,676,935.79 
1,650,212.28 
33,378.85 
466,225.64 


$128,251,221.14 











-$ 8,200,000.00 


4,250,000.00 
1,354,995.79 
1,700,236.42 
112,605,210.35 
33,378.85 
107,399.73 


$128,251,221.14 





As required by law, United States Government and State and Municipal bonds carried at 
$8,653,760.48 are pledged to secure public deposits and for other purposes. 
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One of the Oldest Trust Companies in the United States 


MEMBER FEDERAL RESERVE SYSTEM AND FEDERAL DEPOSIT INSURANCE CORPORATION 





A Successful Plan for Estate Analysis 


The Value Of Team Work By Trust Officer, Attorney 
and Underwriter 


WALLACE N. WATSON 
General Agent, Connecticut Mutual Life Insurance Company, Boston 


rq HE problem of estate planning so as 

to properly distribute property to 
the heirs, minimizing the shrinkage cost 
by the transfer of holdings, is of utmost 
importance to every person with an es- 
tate of $50,000 and upwards. Under the 
old tax laws estates of under $100,000 
had a simple problem of shrinkage and 
administration, but today with the com- 
plicated and expensive procedure neces- 
sary to settle an estate we find that this 
work of estate planning has great impor- 
tance also in the smaller estates. It is 
recognized by intelligent students of the 
problem that in many cases the small es- 
tates are so completely wrecked by trans- 
fer costs and shrinkage that the living 
income which it is the desire of the dece- 
dent to pass on to his dependents is ser- 
iously impaired, if not entirely destroyed. 
As the cases grow in size the cost of 
shrinkage increases in amount and, of 
course, the importance of minimizing the 
shrinkage grows with it. 

This type of estate analysis work re- 
quires the ability and experience of men 
of high caliber, and in my judgment, is 
profitably adapted to joint work by spe- 
cially qualified Life Insurance Under- 
writers, Attorneys and Trust Officers. 
Perhaps a detailed explanation of the 
methods used by the writer in over $5,- 
000,000. of estates analyzed jointly with 
a trust officer, will serve to illustrate 
what has proved to be a successful plan 
of operation. 


Mutual Respect Comes First 


It seems to the writer that in too many 
instances, it is a tendency for either the 
life underwriter or trust officer, possibly 


both, to give too much thought and time 
to the question of who is to be the “Big 
Shot” in the case, who is to be able to 
impressively parade before the prospec- 
tive client his profound knowledge and 
ability, to the exclusion of the other party 
cooperating on the case. Naturally, to 
men of real ability in their respective 
fields, such a consideration has no place, 
and the best method of serving the client 
should be the controlling factor in hand- 
ling the problem, to the exclusion of 
everything else. 

Our methods are as follows: First, we 
contact a prospective client through a 
carefully organized plan of direct mail. 
We write a letter to the prospect, calling 
to his attention the importance of the 
tax and transfer problem, offering him a 
tax booklet, if he will return our letter to 
us. If he replies (and an average of 
10% do reply) we write a second letter, 
enclosing the booklet, advising that a 
competent underwriter will call upon him 
to answer his questions and discuss his 
problem with him. 

On the first interview the job of the 
underwriter is to establish the prestige 
of the tax expert in his own office and 
secure agreement from the prospect to 
talk frankly with the tax expert about 
his estate plans. The succeeding inter- 
view is made by the tax expert, who 
further builds the confidence of the pros- 
pect in his ability to accurately analyze 
the problem, in conjunction with a trust 
officer. The writer, in his capacity as 
tax specialist, always makes it an iron- 
clad rule to build the prestige of the 
trust officer and his institution in the 
mind of the prospect in this interview, 
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preparing the way for the next interview 
to be made jointly by the trust officer and 
the life underwriter. 

Preparation of the Analysis 

The writer also uses a carefully pre- 
pared questionnaire in this interview, se- 
curing a complete picture of the pros- 
pect’s and his wife’s entire estate hold- 
ings, their wills if they have made wills, 
a list of their securities, and their de- 
sires as to the disposition they desire to 
make of their estates. 

Following this fact-finding interview, 
the information and data secured are 
taken to the office of the trust officer for 
careful study and analysis. In this con- 
ference, the trust department attorney, 
the tax experts, and the investment of- 
ficers are also brought into the consulta- 
tion. 

There are always two major objectives 
to be accomplished in the estate analysis: 
first, to reduce the death transfer compli- 
cations and expenses to the minimum; 
second, to provide the necessary funds to 
meet these expenses, without the neces- 
sity of sacrificing any important portion 
of the estate’s holdings on the market at 
the time of death. Of course, the wishes 
of the client and his wife as to the heirs 
who are to receive the estate are carried 
out to the letter in every case. 

After the analysis is made and agreed 
upon by the life underwriter and the 
trust officer, the entire case is written up 
in a comprehensive typed proposal, usual- 
ly running from 25 to 50 pages, showing 
in detail the tax expenses levied upon the 
estate as it stands; then specific recom- 
mendations for changes to reduce taxes; 
third, a second tax analysis showing the 
taxes levied against the estate if the 
recommendations are adopted; fourth, 
the summary showing the saving to the 
estate, as a result of the recommenda- 
tions. 


Preventing Procrastination 

We make the presentation interview to 
the client jointly in most cases. In this 
interview, the trust officer can most ef- 
fectively emphasize the soundness and 
value of the use of life insurance and an- 
nuities for tax and estate saving pur- 
poses, as well as answer any questions 
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the client may have relative to the meth- 
ods of the trust department of the bank 
in handling the proposed trusts for the 
client and his family. 

The life underwriter can sell the client 
on the value of the trust services of the 
bank, and emphasize the importance of 
personal counsel for the client and his 
heirs, the relief of responsibility for 
them, the peace of mind which comes 
from competent, experienced manage- 
ment of his affairs by the trust depart- 
ment. Thus, the two services are made 
to effectively compliment each other, and 
the results have invariably been extreme- 
ly satisfactory, with the outcome being 
a highly satisfied client. 

Probably the outstanding selling angle 
is the fact that the client is actually sold 
nothing. On the contrary, he buys the 
trust service through the efforts of the 
life underwriter to build up the prestige 
of the trust services of the bank; and 
also, he buys the life insurance and an- 
nuity through the efforts of the trust of- 
ficer to build up the prestige of the life 
insurance and annuity service to fit his 
problem. 

Naturally, both the trust departments 
of our local banks and leading underwrit- 
ers are cognizant of and extremely care- 
ful to include in the final setting up of a 
case of this type the services of a com- 
petent attorney. If the client has a com- 
petent attorney of his own, he is brought 
into the case and given the responsibility 
of drawing up the necessary instruments 
to take care of the problem. If he has 
not his own attorney, we employ the ser- 
vices of an attorney to take care of the 
legal phases of the problem. We are ex- 
tremely careful in every instance to 
avoid attempting to give any legal ad- 
vice, leaving that to the attorney. We 
take the position that we are not work- 
ing contrary to the interests of the at- 
torney, but are attempting to effectively 
bring him into the picture for his active 
cooperation. I cannot refrain from mak- 
ing one statement however, namely, that 
the attorney in many instances delays the 
case more than is necessary and our at- 
torney friends have been careful to get 
into action quickly on their part of the 
case when invited into the conference. 
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Some Case Histories 

Let me illustrate with some actual 
cases as examples: 

The case of Mr. X, his wife, and three 
children. This case had been previously 
handled by a competent life underwriter, 
but he had insisted on doing the whole 
job alone, had made one or two unfor- 
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tunate recommendations, including the 
setting up of an irrevocable trust involv- 
ing a gift which had not been reported. 
No trust through a bank had been used, 
the client having been sold on the idea of 
using personal trustees for the trusts— 
seven of them. When the writer went 
into the case, he handled it exactly as 
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outlined above, and when the analysis 
was made, it was explained to the client 
jointly with a trust officer who had co- 
operated in the making of the analysis. 


Several interviews were necessary, be- 
cause the estate was one of considerable 
size, representing approximately $2,000,- 
000. going through the hands of five peo- 
ple. The final result was a business in- 
surance trust of $120,000. for stock pur- 
chase and sale of the sons’ interest in a 
family corporation; a trust by will of 
the entire estate of both the father and 
mother amounting to $1,750,000. and the 
sale by the life underwriter of $187,000. 
of life insurance—and more business for 
both parties will ultimately result. The 
case was finally blue-printed and a com- 
plete typed outline of all phases of all 
estates involved for the records of the 
client and his adviser. 


Jobs for Conservation Experts 


Or take the case of Misses A and B, 
two maiden sisters. In this instance, 
one of my life insurance agents had sold 
a $2,000. single premium annuity and 
could go no further. He brought the 
writer into the case, who went into the 
estate analysis phase at once, secured a 
complete picture of their holdings, total- 
ling $325,000, and jointly with a trust 
officer made up an analysis of their es- 
tate. Result of several interviews—the 
saving of $70,000. in estate expenses, the 
setting up of a living trust of the entire 
estates of both sisters, giving the bank 
immediate income-producing business; 
and the sale of $70,000. in life insurance 
and annuities for the life underwriter. 
The living trust has relieved the elder of 
these two maiden ladies, aged 68, of much 
worry and responsibility, and they are 
both happier than they have been for 
many years. 


Another case is that of Mrs. X, a 
widow with estate holdings left to her by 
her husband a number of years ago. Able 
investment counsel had been handling her 
affairs and had built up her estate in a 
satisfactory manner over a period of 
years. However, her problem is now one 
of competent management to conserve 
principal, relieve her of worry and re- 
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sponsibility, and leave her free to take 
care of her philanthropies, as well as care 
for a nephew and niece who could not 
handle money intelligently. 


The life underwriter had the contact 
and had been trying to sell this impor- 
tant client an annuity. He was per- 
suaded by the writer to take him into the 
case, and after two fact-finding inter- 
views, it was recommended that she con- 
sult with the trust officer. Proper pres- 
tige was built for the trust officer, then 
he went on with the case. Result was a 
$500,000. living trust for the bank, and 
the purchase by this client, on the recom- 
mendation of the trust officer, of a $50,- 
000. immediate single premium annuity, 
with an additional $50,000. annuity to be 
purchased within two years. 


Prestige—Not Pressure 


In all these cases, and many others 
similarly handled, there is no concern in 
the minds of either the trust officer or the 
writer of who is to be the “big shot” in 
the case, but the greatest care is taken to 
safeguard in every way possible the in- 
terest of the client, to use absolutely no 
pressure methods by either interest, but 
to get the greatest possible confidence es- 
tablished in the mind of the client in 
both the life underwriter and the bank. 


A number of years experience has 
taught the writer how entirely unneces- 
sary it is for a life insurance man to ex- 
pect a trust officer to sell his life insur- 
ance for him, or to get his prospects for 
him, or to do all the work and permit the 
life underwriter to just walk into the 
case at the psychological moment and 
write the application for a large amount 
of life insurance. On the contrary, the 
proper job done for a client on estate 
analysis requires the utmost care, a lot 
of patient hard work by both the trust 
officer and the life underwriter, and the 
most intelligently planned cooperation on 
the part of all interests, namely client, at- 
torney, trust officer, and life underwriter 
to achieve the desired three way result, 
the best possible service for the client, a 
useful and profitable contact for the trust 
institution, and a sizeable life insurance 
and annuity case for the life underwriter. 
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It’s Our Job to Manage 


Fstates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 


ship in this country, is today a 





trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients. 


City BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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Stabilizing Real Estate Markets 


Coordinating Data Through Central Information Bureau 


HERBERT O. FREY 


Vice President, The Pennsylvania Company for Insurance on Lives 
and Granting Annuities, Philadelphia 


HILADELPHIA has earned the 

name “City of Homes” from the fact 
that it contains a larger number of single 
family houses than perhaps any other 
City in the world. Prior to 1929 a very 
large proportion of these 430,000 dwell- 
ings were owned by their occupants, and 
many are owner occupied even today. 
Most of these single family dwellings are 
of the solid row type which has proved 
its practicality from the standpoint of 
initial cost, and-economy of maintenance 
and operation. The Trust Companies 
and Mutual Saving Fund Societies natur- 
ally have invested freely in first mort- 
gages on such dwellings. 

During the period of over-expansion 
in 1923 to 1928, thousands of additional 
homes were built, and the market was 
glutted. The depression severely affect- 
ed the market by adding to the over-sup- 
ply of houses those which resulted from 
the doubling-up of families, and the prop- 
erties which went to foreclosure because 
loss of income and savings forced owners 
to let their properties go. The large 
amount of real estate already owned and 
managed by the financial institutions 
was greatly increased, and the new prob- 
lems arising in connection with this real 
estate placed new burdens upon their real 
estate departments. 


Master File for Rental Comparisons 


The numerous vacancies encouraged 
vandalism, and rentals became acutely 
competitive. Rental reductions were 
given to keep properties occupied. Ten- 
ants were well aware of this condition, 
and often made excessive and unreason- 
able demands, so that rentals were de- 
pressed to a point below the comparable 
reduced income of the tenant. 


This and other real estate problems 
were discussed at length by representa- 
tives of the financial institutions, and it 
was finally decided that the establishment 
of a dependable central real estate infor- 
mation bureau would be of great asssist- 
ance in stabilizing what threatened to be 
a chaotic condition of the market. De- 
pendence upon information obtained 
through their own organizations and 
through the efforts of real estate brokers 
was not accomplishing desired results. 

It was finally decided to invite the co- 
operation of the financial institutions in 
the setting up of a master file of the 
properties of the various companies for 
the exclusive use of the institutions 
themselves. Such a file would afford a 
quick and reliable source of rental data 
by which it would be possible for a mem- 
ber institution to determine a fair rental 
for any property in a given city block 
of similar houses. Comparisons could 
generally be made because of the similar- 
ity prevailing in nearly every block of 
row houses. 


Availability of Records 


To set up and properly operate such a 
clearing house involved the financial and 
moral support of all the large financial 
institutions. Such support was obtained, 
a budget was prepared, and the cost was 
allocated to the subscribing institutions 
on the basis of the number of properties 
in their charge. This budget and the ser- 
vice charge are determined annually, and 
the organization, which began function- 
ing in 1935, is kept upon a non-profit 
basis. 

The transcribing of records and de- 
scriptive facts about the many thousands 
of properties involved in setting up this 
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central file was a huge undertaking. The 
arrangement of this information to make 
it immediately available upon a telephone 
call necessitated a modern system of rec- 
ords, which are corrected from day to 
day as new leases are made, rentals are 
changed, or vacancies occur. The me- 
chanical equipment of the central office 
has proved equal to the occasion, and tlie 
personnel of the office has shown the 
necessary interest and aptitude which 
has made the service operate successful- 
ly from the start. 


Through this central clearing house, 
operating under the name “Property Ser- 
vice Inc.”, subscribing institutions are 
kept posted constantly upon rental dif- 
ferentials, and tenant movements. Sur- 
vey maps showing areas of depressed or 
improved rental conditions are made 
available. These maps show the age, 
building size, garage accommodation, va- 
cancies, lot size, rentals, and the central 
bureaus’ recommendations for an equit- 
able adjustment of rentals that is intelli- 
gently arrived at, and is therefore fair 
both to tenant and owner. 


Preserving Rental and Sale Values 


The bureau also furnishes a clearing 
house of tenant credit information and is 
thus able to save members from substan- 
tial losses that would be incurred through 
troublesome tenants. Mortgage applica- 
tions are reported and checked, so that 
the subscriber may be informed as to 
previous appraisals, sales, and rentals 
for comparative purposes. Information 
regarding old creek beds and _ filled 
ground is maintained. 

By the use of the tabulating card sys- 
tem, it is possible to issue quickly upon 
request a complete record of all sales, 
rentals and appraisals, together with de- 
scriptive data for the area in and around 
a given block, and this data is invaluable 
in determining fair sales prices and 
amounts that can be loaned with safety 
upon mortgage. The bureau is flexible, 
and will be able to render larger services 
as the occasion and demand for them 
arises. 


Three years ago Property Service was 
considered desirable. Today, in its third 


Established 1879 


AUCTIONEERS 
— APPRAISERS 


New York’s 
Oldest 


Auction House 
6 
VANDERBILT AVENUE 
AND 45th STREET 
NEW YORK CITY 
Telephone VAnderbilt 3-2146 


year, it is looked upon as a necessity. 
It is just one more outcome of the co- 
operative effort that had to be made to 
meet the current situation. 


Federal Income Tax Statistics 


Recently released figures on returns 
filed during 1936 for 1935 reveal an in- 
crease over the previous year in the num- 
ber of returns, the amount of net income 
reported and the total tax paid. The 
comparisons: Money figures in thousands. 


No. of Returns Net Income Total Tax 
1935 4,575,012 $14,909,812 $657,439 
1934 4,094,420 12,796,802 511,400 


It is significant that all states showed 
a gain in the three items listed. The 
five leading states, with respect to net in- 
come reported, are New York, Pennsyl- 
vania, California, Illinois and Massachu- 
setts, with only the latter under one bil- 
lion dollars. As for tax paid, the order 
is New York, with over 200 millions, 
Pennsylvania, Illinois, California and 
New Jersey. 
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At your Service 
in Chicago 


Occasionally you may find the 
facilities of a bank or trust 
company in Chicago of ser- 
vice to you or your clients. 
If so, you are cordially invited 
to consult us. 


TRUST DEPARTMENT 


Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882 ¢ Incorporated 1907 


HARRIS TRUST BUILDING * CHICAGO 
Telephone State 8200 


Member Federal Deposit Insurance Corporation 





Counselor and Friend 
In Which the Illusion of the Impersonal Trustee is Shattered 


By a Trust Officer 


UR staff works in a variety of ways 

in attempting to surround our clients 
with an atmosphere of sympathy and 
helpfulness. Among other things, I make 
particular effort to remember the names 
of the children of our clients. This 
pleases the adults but I find that the chil- 
dren are a little more particular. The 
children who come to my office are gen- 
erally of better-than-average intelligence 
and I find that they resent the, “Well, 
how’s my little man?”, attitude. Instead 
I try to talk to them directly and with- 
out affectation. I try never to use the 
diminutive, so that it is “John” instead 
of “Johnny.” These methods ordinarily 
place our relations on a very cheerful 
and harmonious basis although, frankly, 
it is rather disconcerting when some of 
the little girls insist on sitting on my 
lap. 

Occasionally, I take our clients—and 
particularly those from out of town—to 
my home for dinner. For the past four 
years, I have had one of our wards, an 
orphan, to my home for a Christmas Eve 
party. On occasions of this kind, I try 
to steer the conversation away from mat- 
ters relating to the estate and to look 
upon my guest as simply another inter- 
esting individual. 

~~ ++ —+ 

It has often seemed to me that one 
reason for the charge of coldness, so of- 
ten leveled against corporate fiduciaries 
and their officers, lies in the dogmatic 
attitude of “I am right and you are 
wrong.” Of course, it is ordinarily true 
that the Trust Official is well informed 
on the subject and that the beneficiary 
is not; as a corollary, it is often neces- 
sary to state the law firmly and finally. 
To surmount this obstacle, it is my effort 
to show the client certain statistical and 
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informational services on investments, 
taxes, law, etc., rather than making a 
verbal statement to this effect. This 
procedure does away with a large part 
of the risk of personal antagonism; the 
action impresses the client with the fact 
that we are employing every possible au- 
thority in conducting the affairs of the 
estate. 
Sa ee i 

As you well know, almost every indivi- 
dual is interested primarily in himself. 
Therefore, and particularly during the 
early part of the interview, I like to have 
them talk about themselves. In the case 
of the latest estate which has come to us, 
I received a call from the widow and her 
daughter, both of whom are elderly wo- 
men. Their attitude was distinctly an- 
tagonistic and suspicious. The situation 
was quite tense until I chanced to remem- 
ber that the husband and father had been 
a railroad engineer and had been retired 
with a great deal of ceremony and honor. 
I brought the conversation around to this 
point; both of the ladies talked at great 
length about the old gentleman’s railroad 
record and, shortly, we were on a basis 
of friendship and understanding. 

And at the end of the interview, if I 
can do so in good faith, I tell the client 
that I am glad he came in and express 
the hope that he will return soon. Of 
course, this attitude frequently acts as a 
boomerang; many of our customers be- 
come so much at their ease that they 
call an unnecessary number of times and 
usurp hours which might be spent to bet- 
ter advantage. However, I feel that the 
end justifies the means. 

ee ee 

In one of our newer estates, in which 
the fiduciary relationship will continue 
for many years, the chief beneficiary is 
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In its half century of building memorials, The McNeel 
Company has served many bank officials and trust officers, 
who have purchased both for themselves or their clients. 
From our lists we have selected a few 


typical names. 
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a resident of Panama. At first, he ap- 
peared to resent the fact that we were 
to handle the estate and was inclined to 
lean to outsiders for advice and assis- 
tance. In an effort to gain his confi- 
dence, I took a Saturday afternoon and 
went with him to inspect a large tract 
of wild land owned by the estate. After 
some hours of hard walking, I found 
that he and I were on a much better 
basis; since that time, he has discussed 
his problems with us alone, and appears 
entirely satisfied with our actions. Since 
his return to Panama, he has sent me a 
continual stream of letters, newspaper 
clippings and photographs. Our latest 
move has been that he is to send me a 
Spanish newspaper so that I may brush 
up on my college Spanish, with the hope 
that I may visit him next spring. 

It seems to me that the personal atten- 
tion problem diminishes in accordance 
with the population of the city. In our 
city, we continually meet our clients 
while engaged in activities outside of the 
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office and are thus able to further a 
friendly relationship. Even with this 
advantage, however, we are continually 
on the alert to solidate ourselves with our 
clients. We see to it that some represen- 
tative of the Trust Department attends 
funerals, weddings and other gatherings 
where our presence is expected and ap- 
preciated. 


Bankers By Profession 


Criticizing Pennsylvania’s new law lim- 
iting hours of employment as it affects 
bank employees, Charles F. Zimmerman, 
president, First National Bank, Hunting- 
ton, Pa., declared, before a meeting of 
the Lebanon County Chapter A. I. B., that 
banking functions are of such a nature 


that success in the field cannot be at- 
tained if work hours are limited. He 
stated that “progress in a business sense 
depended upon the application of as much 
time and effort to a mastery of the prac- 
tical details of a given business, as each 
employed person may have at his com- 
mand.” 





The American Outlook 


Highlights of 63rd Annual Convention, American Bankers 
Association, at Boston 


N a word, the outlook so far as bank- 

ers are concerned—and they appear 
thoroughly concerned in these days oi 
iconoclasm, ascending government debt 
and descending earnings of capital—is 
for a very busy year, not on problems of 
inter-competitive nature so much as on 
public economy. Unpleasant rumblings 
of structural weaknesses in the present 
political-economic pattern penetrated the 


convention halls and will reverberate in 
every state as the 4,019 banker-delegates 
return to their local posts. 

Particularly significant was the empha- 
sis of a majority of the addresses on the 
constructive and aggressive role which 
bankers must play in the sound read- 
justment of the capitalistic economy, 
through knowing its advantages and ad- 
mitting its weaknesses, and working for 





Elections: Orval W. Adams, executive 
vice president of the Utah State National 
Bank, Salt Lake City, was chosen as 
president of the Association for the com- 
ing year. Philip A. Benson, president 
of Dime Savings Bank of Brooklyn, N. 
Y., moved up to first vice president and 
Robert M. Hanes, president of Wachovia 
Bank & Trust Company, Winston-Salem, 
N. C., comes into line as second vice 
president. Dr. Harold Stonier, popular 
and versatile educational director of the 
American Institute of Banking, and or- 
ganizer of the Graduate School of Bank- 
ing, was named executive manager of 
the Association to succeed Fred N. Shep- 


DR. HAROLD J. STONIER 


ORVAL W. ADAMS 
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herd who resigned after 16 years of not- 
able service in what has doubtless been 
one of the most rapidly changing and 
trying eras of banking. 

For the Trust Division, Robertson 
Griswold, vice president of the Maryland 
Trust Company, Baltimore, succeeds to 
the office of president so capably distin- 
guished during the past year by Blaine 
B. Coles of Portland. Samuel C. Waugh, 
executive vice-president and trust officer 
of the First Trust Company of Lincoln, 
Nebraska, is now division vice president, 
and Roland E. Clark, vice president of 
National Bank of Commerce, Portland, 
Me., chairman of executive committee. 


ROBERTSON GRISWOLD 
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public recognition and understanding of 
them. As Henning Prentis said, in his 
brilliant address (reported elsewhere in 
this issue), “Banking, business, agricul- 
ture, government—all should have a com- 
mon objective from this time forward: 
To get everyone who wants to work back 
to work quickly, and thus end the cor- 
roding influence of government sub- 
sidies.” 

There is no doubt that the Administra- 
tion has placed before business and fi- 
nancial leaders a more realistic concep- 
tion of their social responsibilities, and 
a review of the highlights from this con- 
vention will assure anyone that the bank- 
er is today awakened to his obligations 
and searching for his opportunities. The 
necessity for self-education was strong- 
ly impressed as a prerequisite to educat- 
ing the public in money-sense. 

“Only informed public opinion”, said 
Tom K. Smith as president of the Asso- 
ciation, “‘can prevent enactment of dis- 
astrous banking legislation.” That this 
is not a job that can be delegated is evi- 
dent from the emphasis of activities of 
the association in the past few years, but 
warning against a laissez faire relapse 
was sounded by Rudolf S. Hecht who 
stated that “Such a policy would be all 
the more dangerous now that banking is 
confronted with so much new and active 
competition by other lending agencies, 
not only governmental but private. The 
burden is on us to convince the public 
that the banks are the best lending agen- 
cies, the most understanding of the cus- 
tomer’s problems.” 
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The same role of defender against the 
Doubting Thomases of wealth creation 
and conservation has been imposed on the 
trust officials who, in the first line of 
capitalistic attack, must justify the sac- 
redness of honest property rights. 

Perhaps the most notable specific prob- 
lem encountered was that relating to the 
dual and branch banking pattern. The 
ardor of the fight for official recognition 
of the Siamese twins of banking testified 
to the increasing concern over their pres- 
ervation, and was climaxed by a resolu- 
tion expressing definite favor for the dual 
system, which has been held up as the 
key to control by the people of their 
money and credit. Branch banking ex- 
tension beyond state lines was scored as 
dangerous, as was the Patman bill 
(H. R. 7230), which would provide 
(through government ownership of the 
Federal Reserve Banks) for centralized, 
politicalized banking. 

Three streaks of white hope appeared 
on an otherwise somewhat dusky skyline: 
Reaffirmation came from high banking 
and industrial sources that an aroused, 
integrated banking fraternity could do 
much to assure a sound financial and 
business development; that research, con- 
ducted on a practical, analytically inde- 
pendent basis could accomplish a great 
deal in remedying the earnings and so- 
cial usefulness of banking; and that 
more leaders of banking thought were 
aware of their personal mortality and 
fallibility of bankers, with which recog- 
nition should come a new day of public 
respect and influence. 
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Proposed Association Objectives 


ORVAL W. ADAMS 


In outlining the major common inter- 
ests toward which, with the concurrence 
of the membership special efforts will be 
directed, President Adams stated: 

“We must do our part toward making 
all of the people Deficit Conscious. Our 
depositors must be brought to understand 
that as government deficits increase, the 
purchasing power of money decreases. 
This fact vitally affects every laboring 
man, every farmer, every professional 
and business man. It determines the 
value of savings, insurance policies, and 
even unemployment benefits and relief. 

“Next we must stabilize and refine but 
not discard our present banking system. 
There must be no monopoly in banking, 
in labor or in industry. 


“TI feel strongly that banking regional 
conferences should be continued and ex- 
panded. Proven of great educational 
value, they can with little additional cost 
provide means of educating our depos- 
itors. At the conclusion of a conference 


a public meeting could be held, to which 
the local banks would invite their clients. 
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“A speaker understanding our prob- 
lems, particularly as they affect the de- 
positor, should address such a meeting. I 
am confident that much misunderstanding 
could be avoided and much valuable in- 
formation disseminated were such meet- 
ings properly planned and conducted. 
This is not an untried plan. It is being 
followed by the medical profession, with 
excellent results.” 


Are We Men or Machines? 
JESSE WOOD 


“The day of buck-passing has long 
since gone,” says Jesse F. Wood, vice 
president of State-Planters Bank & 
Trust Co. of Richmond. “It is not suf- 
ficient deftly to perform daily duties in 
a machine-like fashion, merely because 
the law says so, or because it is a bank- 
ing association rule. We must be infin- 
itely more than rubber stamp executives. 

“Since our laws generally reflect the 
wishes of the people, instead of spend- 
ing so much time with the politicians 
whose political lives are subject to the 
will of their constituents, we should go 
direct to our customers, teaching them 





Birth of the American Bankers Association Sixty-Two Years ago at Saratoga Springs, N. ¥. 


—Courtesy of the ‘“‘American Banker” 
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sound and fundamental banking prac- 
tices and principles. The poorest econ- 
omy I know of is to be so undermanned 
as to prohibit a careful explanation and 
a patient discussion of new methods and 
rules so as to justify their need and pur- 
pose. People are not averse to change 
but they invariably balk at anything be- 
ing ruthlessly rammed ‘down their 
throats without explanation.” 

Bank officers and employees should, 
Mr. Wood stated in commending the 
A. I. B. standard banking course, con- 
stantly keep in touch with current bank- 
ing subjects in relation to a changing 
world. He also suggested that the offi- 
cial family have a Sabbatical Year, and 
be required “to visit other financial in- 
stitutions every now and then; also at- 
tend conferences, schools, forums, etc., in 
search of new ideas and methods.” 


The Four Disloyalties 


DR. GLENN FRANK 


“So real is the questioning now being 
leveled at many of our traditional ideas 
and institutions that we may be rapidly 
approaching an hour of decision in which, 
either by default or by conscious exer- 
cise of will, we shall determine the di- 
rection of American civilization for the 
next half century,” Dr. Glenn Frank, 
editor of Rural ‘Progress, warned. Re- 
ferring to the centralization of political 
and economic powers and overrule of 
minority opinion, Dr. Frank said “The 
greater the complexities of an age the 
broader should be the base of judgment 


upon which its policies are built’, and 
commended the sacrifice of some govern- 
ment efficiency to preserve safeguards 
against tyranny of an omnipotent State. 

Dr. Frank finds much of the “widely 
heralded breakdown of American capital- 
ism and free enterprise” due to four dis- 
loyalties to its principles, on the part 
both of shortsighted politicians and cap- 
italist leaders in fostering measures 
which would: 


1. Guarantee profit to capital, as en- 
terprise ceases to be free when it 
asks that its risks be underwritten, 

. Fix artificially high prices and oth- 
er factors of rigidity, 

. Keep alive, and even subsidize by 
special compensation, weak and in- 
efficient economic units, and 

. Stop unfair competition by strang- 
ling the fair competition of excel- 
lence. 


We must, he believes, correct these 
economic sins and then “so restate the 
case for free enterprise that a truly 
popular passion will be aroused for its 
preservation” with its leaders recognized 
as serving major national ends through 
“a workable economics of plenty.” 


Bank Profits 
COL. LEONARD P. AYRES 


“There does not now exist any set of 
conditions that could result in a credit 
collapse like that of the great depres- 
sion,” stated Col. Leonard P. Ayres of 
The Cleveland Trust Company, before 
the American Bankers Association. “The 
bank crisis resulted from a sudden and 
worldwide drop in general price levels 
which drastically reduced the values of 
securities, real estate and commodities. 
No collapse of general price levels on a 
similar scale is now possible for the sim- 
ple reason that we had the collapse sev- 
eral years ago. It is an anomalous fact 
that bankers should now be worrying 
about inflation while shaping their poli- 
cies to guard against a great deflation. 
This is particularly inappropriate in view 
of the federal guarantee of deposits. 

“The prospects for profits in the bank- 
ing business are fairly bright, because 
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business has handed over to the bankers a 
huge store of money on which the bank- 
ers pay low interest. How much its 
yield can be safely increased will depend 
on three factors. The first of these 
three possibilities for increased profits 
consists in using deposits more fully by 
investing the dollars that are now lying 
idle and unproductive in the excess re- 
serves. The second important possibil- 
ity for increasing profit lies in reducing 
the operating costs of the lending and 
allied departments of banks until their 
expenses are below the earnings from 
loans. The third possibility lies in se- 
curing greater returns from the invest- 
ments. Banks should be adequately liq- 
uid, but there is neither safety nor 
prudence in maintaining such degrees of 
liquidity that they threaten to result in 
liquidating the banks.” 


Bumble-Puppy on Government 
FRED I. KENT 


Governmental rules and regulations 
representing exactly what history proves 
should not be done in the interest of the 
people have so far intrigued the world 
public today, according to Fred I. Kent, 
chairman, Commerce & Marine Commis- 
sion, A.B.A.; that “it is playing these 
rules to its own ruination,” as in the 
case of “Bumble-Puppy on Whist’’, which 
exactly reverses the proper procedure. 


Drawing from articles, addresses and 
news report, Mr. Kent calls the com- 
posite “Bumble-Puppy on Government”, 
and lists the following as a few of the re- 
vised rules: 


1. Government should hamper industry 
by 


a. great and unwise taxation; 

b. increasing the cost of production in 
every way possible, thus making it 
difficult for the people to buy goods; 

. excessive regulations that prevent 
flexibility of management to meet 
ever-changing conditions and that 
transfer such power to untrained 
government officials; 

. competitive government operation 
with the industries on a super-ex- 
cessive cost basis that inevitably 
follows; 

. government connivance with organ- 
ized minorities to increase the costs 
of legitimate industries at the ex- 
pense of the consumer. 


2. Government should repudiate at will 
its monetary obligations by juggling its 
money standard so that it may favor 
one class at the expense of another, de- 
stroy to some greater or lesser extent 
the value of the savings of the multi- 
tude. 

3. Government should destroy one of 
the great forces in the world that makes 
for integrity in business and social life 
by taking from men their power of trus- 
teeship for others that is so widespread 
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throughout every activity of mankind and 
whose exercise inevitably leads to greater 
general honesty of purpose than could 
otherwise be expected of men. 


Would it not seem, Mr. Kent asks, in 
order to accomplish real social security, 
that government should exercise every 
force within its power to protect the in- 
dustries through wise regulation; that it 
should allow a conservative accumulation 
of corporation surpluses and further 
safety in banking; that it should stop 
competing with business and industry 
and cut out wasteful expenditures? 
Again, should it not stimulate and in- 
crease the feeling of trusteeship that 
every individual must have if he is to 
grow in contentment, happiness and in- 
tegrity instead of tearing it down by 
transferring it to bureaucrats? Capital 
and labor are partners. Bumble-Puppy 
says that they should trump each others 
aces. Common sense says that they 
should not, but should instead pull to- 
gether. 


Research for Efficiency 


DR. VIRGIL JORDAN 


“The important function of research in 
economics and business is to remedy the 
ignorance and incompetence of business; 
not to make the masses love it,” according 
to Dr. Virgil Jordan, president of the 
National Industrial Conference Board. 
“Management has no time to waste do- 
ing research for the other fellow—it 
needs too much for itself.” To be fruit- 
ful and constructive, however, more 


should be carried on in close and con- 
tinuous contact with men actively en- 
gaged in the business, than in vacuo by 
academic and governmental agencies. 

The task is enormous, Dr. Jordan be- 
lieves, as swift-moving events have over- 
taken our knowledge, but he warns 
against use of psuedo-facts for purposes 
of political persuasion, whereas “if we 
know enough about our own job we won’t 
have to worry so much what others think 
of us or want us todo.” Citing research 
as being most effective in increasing the 
competence of business management it- 
self and application the means of in- 
creasing business prosperity, he praises 
the American Institute of Banking as 
“the most extensive and effective me- 
chanism for professional education 
achieved in any field of business in this 
country.” ‘ 


Meet the Press 


RAY A. ILG 


“Perhaps one of the greatest handicaps 
that met the banks in the handling of 
their public relations problems during the 
troublesome years not long past was the 
fact that they did not know how to meet 
the press half way’, says Ray A. Ilg, 
vice president of Boston’s National Shaw- 
mut Bank. After all the press have a 
real job to present to the people a fair 
picture of what is going on. They have 
to present some story and when the bank 
greets them with a stony face or a closed 
door, then the chances are that the pic- 
ture which they present to the public will 
not be accurate. I realize that all infor- 
mation regarding transactions and con- 
ditions which are of public interest can- 
not be broadcast to the wind, but some 
method of mutual interest and co-ordi- 
nation must be established between the 
press and the banks. 

“Their job is not to pick on any person 
or institution. Their job is simply to get 
the facts and to give them to the people 
and you will always find them most ready 
to do the things which they think are 
best for the people. After all, their 
prosperity, like ours, depends upon the 
prosperity of the community they serve. 
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Therefore, I urge that your associations, 
your clearing houses, and your banks 
have some definite source of giving in- 
formation to those who must, in turn, 
give information to the public. The only 
time that this seems very important is 
when an emergency comes and then it is 
too late to try to form efficient contacts 
of information.” 


Trust Department Examination 
W. F. AUGUSTINE 


Supervisory and banking authorities 
in a number of states have insisted that 
they be permitted to make an examina- 
tion of the trust departments operated by 
national banks, although the language of 
the Banking Act of 1935 avoids giving 
power to the states to make such exam- 
ination, according to Mr. Augustine, vice 
president, National Shawmut Bank, Bos- 
ton. The omission of such power was 
prompted by the National Bank Di- 
vision through its committee. Upon in- 
vestigation it was found that the atti- 
tude of the state banking authorities 
rested upon their construction of the 
states’ statutes which they felt required 
them to make such examinations. Efforts 
to compose differences where they were 
found to exist resulted in some legisla- 
tion which removed the requirement 
which state banking authorities felt they 
had to observe, and the prospect is that 
in a number of states amicable settlement 
can be reached through legislation if in 
no other manner. 


Service and Safety 
TOM K. SMITH 


Tom K. Smith, president, Boatmen’s 
National Bank of St. Louis in his address 
as president, spoke of the association’s 
manifold activities in increasing the 
public serviceability and soundness of 
American banking. 

Mr. Smith called particular attention 
to the value of applied research, saying: 
The work of the Department of Trust 
Research is an excellent example of the 
way we have combined banking research 
with our educational activities. As you 
know, this project was organized in the 
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Graduate School of Banking at the be- 
ginning of the year, and the department 
is engaged not only in research but also 
in disseminating and explaining the 
facts disclosed in its work to interested 
bankers in various sections of the coun- 
try. The department has inaugurated a 
series of Trust Research Weeks in cities 
throughout the country. I am convinced 
of the value of the project, not merely 
in stimulating research but also in per- 
fecting a technique by which the facts 
discovered in such work can be definitely 
related to managerial policies of the 
banks. 

We shall have to continue and even 
intensify our efforts in the fields of edu- 
cation and research, he stated. It is par- 
ticularly important that we have a broad 
background of factual information in or- 
der that we may furnish aid to bankers, 
government officials, and the public in 
considering the legislative proposals in 
the field of banking which will be 
brought forward in the coming years. 

It was Mr. Smith’s opinion that it is 
in the field of public relations that the 
association may attain its outstanding 
usefulness, remarking that the banking 
business is such that the banker does 
not, by the nature of his calling and the 
service he performs, become automati- 
cally an object of popular affection. The 
popular psychology is mirrored in pro- 
posals for banking reform, some of them 
sound and others fantastic. Only in- 
formed public opinion can prevent enact- 
ment of disastrous banking legislation. 


The Investment Outlook 


A gradual decline in business, but nothing 
comparable to that in 1929-32, seems likely, 
according to Dr. Walter Lichtenstein, vice 
president of the First National Bank of 
Chicago, speaking before the clearinghouse 
round table conference of the convention of 
the American Bankers Association. He 
stated, however, that he had “no intention 
of trying to date the beginning of this re- 
cession.” 

Dr. Lichtenstein declared that a long con- 
tinued uptrend has the same effect in pro- 
ducing economic maladjustments as a con- 
tinued downtrend, pointing out that since 
the summer of 1932 there had been a more 
or less steady advance in economic activity. 
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Discussing the probable future course of 
interest rates he concluded, after consider- 
ing various factors, that long-term rates 
were not likely to advance in the next year 
or so but short-term rates might do so. 

Bond investments of banks should not be 
valued on the basis of daily market quota- 
tions. This was the opinion of Russell G. 
Smith, vice president and cashier Bank of 
America, of San Francisco, expressed in his 
address to the conference. Subjecting the 
bonds to “the unpredictable hazards of daily 
bond market quotations is neither sound nor 
fair,’ Mr. Smith stated. “A bank’s loan 
portfolio is not valued in this way but 
rather is judged according to the credit po- 
sition of the borrower. There seems no 
valid reason why bank bond accounts should 
not be judged in like manner. On the basis 
of market values thousands of banks during 
the depression were “undoubtedly insolvent” 
but they are sound today because the credit 
position of the bonds in their portfolios was 
sound, Mr. Smith said. 

Investment problems of banks having 
from $1,000,000 to $5,000,000 of deposits, 
were discussed by H. H. Harris, vice pres- 
ident of the First & Merchants National 


Bank, Richmond, Virginia. Sources of de- 
pendable investment information mentioned 
by Mr. Harris as available to such institu- 
tions included: national statistical organi- 
zations, investment counselors, investment 
firms, daily and other financial publications, 
annual corporation reports, correspondent 
banks and supervisory authorities. 

For some years to come bankers probably 
will be confronted with the necessity of 
placing considerable amounts of funds in 
investment securities. 

No investment policy should make a place 
for second grade issues. 

Bonds should be bought for income and 
not for profit. 

The solution of this problem is involved 
in the proper spacing of maturities so that 
an approximately fixed percentage of bonds 
mature each year. 

John S. Linen, second vice president, The 
Chase National Bank of New York, in re- 
viewing the investment status of municipal 
securities, declared that a principal diffi- 
culty in appraising such issues was to know 
the weight which should be given to the 
respective factors. Notwithstanding “de- 
plorably bad economic, social and financial 
conditions of some municipal units, exper- 
ience during the past decade and before, has 
demonstrated in a most remarkable way, 
the rare quality of security provided by 
municipal obligations,” Mr. Linen stated. 

Too often was it assumed that municipal 
securities were of interest only to people 
subject to the higher income tax brackets. 
Insurance companies, which gain but slight 
advantage from the tax exempt feature, 
still constitute one of the most important 
markets for such securities. 


Dollar Value 


The present value of the dollar probably 
will be maintained for some time, J. 
Franklin Ebersole, professor of finance, 
Harvard Graduate. School of Business Ad- 
ministration declared. 


“The one timely moment so far of- 
fered to us for an upward revaluation 
without international cooperation has 
passed,” he said. “Such action might 
have been used to check the boomlet of 
the spring of 1937 instead of raising the 
reserve requirements. Revaluation at any 
time would be disturbing to business—we 
are inexperienced in such matters and 
uncertainty would be created and linger 
long.” 
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W ut we have inflation? Will 
short term commercial borrowing 
increase in volume? What will hap- 
pen to bonds if interest rates should 
rise? Important questions, these. 


But no matter how doubtful may 
be the effect of such developments 
upon the sources of bank income, 
the continuance of that important 
cause of overhead expense, the “de- 
posit and check” system, may be 


counted upon as a certainty. 
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Washington, D. C.—October 1937 


When Congress Meets in Special 
_ Session 


ONGRESS, which meets in extra ses- 

sion November 15 will be asked to 
speed enactment of the bill to give the 
White House power to bring about re- 
organization of the various Federal 
agencies. In this latter bill, which was 
sharply debated at the close of Congress, 
the several supervising banking agencies 
would be vitally effected. The organiza- 
tion program most favored by the Ad- 
ministration is largely embodied in broad 
outline in the Brownlow report. While 
this document did not go into detail as to 
the banking agencies, it did indicate that 
consolidations and mergers were advis- 
able. However, in any such program, 
the Federal Reserve Board would prob- 
ably not be affected, since it is not fully 
owned by the Government. 

In contradistinction to the Adminis- 
tration’s reorganization program, Sena- 
tor Byrd of Virginia, chairman of the 
Select Committee of the Senate, is also 
seeking to bring about certain govern- 
ment economies through reorganizations 
and mergers. His committee has before 
it the Brookings Institution program 
which recommended the virtual abolition 
of the Comptroller’s Office, its functions 
to be given to the Federal Deposit In- 
surance Corporation. Certain policy 
powers would be surrendered to the Re- 


Trends 


In The 
Trust 
Field 


serve Board. The Federal Home Loan 
Bank Board and its corporations such as 
the Home Owners Loan, would be merged 
with the Federal Housing Administra- 
tion and the Reconstruction Finance Cor- 
poration would be liquidated as rapidly 
as possible through the FDIC and the 
Treasury Department. Observers here 
see the possibility that the two programs, 
while aiming at the same target, may de- 
lay adoption of either one or the other 
until compromises are worked out. 
With a farm program first on the list 
for Congressional action, Senator Thom- 
as of Oklahoma, a leading member of the 
Committee on Agriculture, has an- 
nounced that he expected to force -adop- 
tion, if possible, of his program to bring 
about price stability through the setting 
up of a Federal Monetary Authority. 
This Authority would be the Federal Re- 
serve Board endowed with additional 
powers. Senator Thomas held extensive 
hearings during the last session of Con- 
gress in preparation for attaching his 
program to the general farm bill and 
was aided in his program by Senator 
Smith, chairman of the Agriculture Com- 
mittee. Finally, gestures were made 
looking to the support of Representative 
Wright Patman and his group who fa- 
vor having the Government purchase out- 
right the Federal Reserve Banks. The 
Patman bill is expected to come up for 
hearings before the House Banking and 
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Currency Committee along with the con- 
tinuation of hearings on Representative 
Goldsborough Inter-bank Currency bill 
and other measures contemplated includ- 
ing some revision of the postal savings 
law as it affects bank competition. 


Tax Revision Trends 


HAT, if anything, shall be done 

about taxes, either new or old, 
plagues Washington financial observers 
due to the variety of official comments 
and the lack of definite assertions as to 
the future. Treasury officials point to 
the Ways and Means Committee of the 
House as being the final word on all leg- 
islative plans. At the same time Ros- 
well Magill, Undersecretary of the Treas- 
ury, is admittedly studying the compli- 
cated tax structure with its wide bear- 
ing on banks and their trust depart- 
ments, with the expectation of “cooper- 
ating” with Congress in their program. 
President Roosevelt has stated at his 
press conference that there will be no 
new and sweeping taxes to aid in bal- 
ancing the budget, rather, curtailment in 
expenditures. 


This month Undersecretary Magill 
met with members of the Tax Committee 
of the Business Advisory Council of 
which Clarence Francis, President, Gen- 
eral Foods Corporation, is the Commit- 
tee chairman. This group and other 
groups of business organizations are 
known to favor revision of some of the 
more drastic taxes which have been wide- 
ly blamed for acting as brakes on speedy 
recovery. Jesse Jones, Chairman of the 
Reconstruction Finance Corporation has 
again indicated rather plainly that re- 
vision of the undistributed profits tax is 
advisable, hinting that such a program 
was contemplated at the forthcoming ses- 
sion of Congress, if not the special ses- 
sion, meeting in mid-November. Chair- 
man Jones called for recognition of “cor- 
porations in debt,” for otherwise, he 
said, “a great many can never get out of 
debt.” He included in the “allowances 
that should be made,” plant expansion 
and replacement costs. “I doubt if there 
will be any serious objection to some 
such adjustments, but it may be neces- 
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sary to add something to the normal 
tax. This business can stand,” he said. 


Financial Control by Taxation 


T the Securities and Exchange Com- 

mission, there are rumors, appar- 
ently well founded, that a new program 
of investment trust regulation is under 
study. Whether the securities market 
and its behavior will tend to discourage 
immediate additional regulatory action, 
can only be surmised, but the Commis- 
sion is known to lean toward more pub- 
licity for all of the activities of these 
trusts, great simplication of holding 
company systems, more equal distribu- 
tion of control over management, restric- 
tions on affiliations with other businesses 
and limitation upon underwriting and 
other market activities. Such reforms 
are expected by passage of the Barkley, 
Chandler and Lea bills through Congress 
sometime early next year. 

The possible use of a tax statute to 
aid in the effective control of holding 
companies is known to be under discus- 
sion, with final decision as to detail held 
in abeyance. The aim in this would be 
to prevent pyramided holding companies. 

However, the whole problem of taxes, 
particularly in the corporate field, is be- 
ing made more difficult by some basic 
disagreements among Administration of- 
ficials. Any attempt to greatly change 
the undistributed profits tax and the cap- 
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ital gains and losses section of the rev- 
enue law, is certain to be reflected in a 
sharp division in the ranks of the sup- 
porters of the Administration: In the 
Treasury alone, Undersecretary Magill is 
appreciative of the problems of business 
and looks to the taxing powers first to 
aid in balancing the budget while Her- 
man Oliphant, General Counsel of the 
Treasury, sees taxes as a useful device 
in achieving some of the social better- 
ment aims. 


Tax Exempt Bonds Appeal 


ARIOUS tax cases are facing the Su- 

preme Court now in fall session. 
Levy on income of tax-exempt bonds has 
come before the high tribunal. The case 
has to do with the right of the State of 
Iowa to tax income from State tax-ex- 
empt bonds—a case which may have far- 
reaching influence on other States hunt- 
ing new sources of revenue. Another 
case involving retroactive taxation of the 
creation of trusts comes before the court. 
This concerns Thomas Hassett, former 
acting internal revenue collector for 


Massachusetts against E. Sohier Welch 
and Sylvester Brown, executors under the 


will of Frank H. Beebe. Solicitor Gen- 
eral Reed stated that the matter is of 
“vast importance in the administration of 
tax laws.” Briefly, when Mr. Beebe died 
in November, 1932, the Internal Revenue 
commissioner sought to tax the trust as 
part of his estate, basing the decision 
on the ground that the transfer was made 
in contemplation of death. The circuit 
court however, ruled that to apply the 
1932 revenue act amendment to trusts 
created before 1932 was unconstitution- 
al. 

In the Iowa appeal the issue was 
raised as to whether $750,000 of various 
classes of State and local tax-exempt 
bonds could be reached. The State holds 
that a levy can now be enforced for the 
original exemption applied only to taxes 
in effect when the bonds were sold. The 
appeal contends that the Iowa income tax 
law of 1934, under which action is 
sought, seeks to collect income tax on in- 
terest from the bonds and hence violates 
a contract made by the State when the 
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bonds were purchased. The State as- 
serts that “there is nothing contained in 
the laws here under consideration upon 
which this court could say that the leg- 
islature intended to exempt such bonds 
from taxation for all times to come.” 

In this connection, there has been con- 
templated some action to remove tax 
exemptions from Federal, state and lo- 
cal bonds and from the salaries of all 
types of governmental employes. High 
Administration officials are known to fa- 
vor such action which, many hold, must 
be brought about through a basic consti- 
tutional amendment. Coupled with the 
proposal is the effect it would have on 
Treasury financing, low interest rates for 
borrowed money and other correlated 
matters. 


S.E.C. and T.V.A. 


IGH on the list of bills affecting 

trust departments, are the Chand- 
ler, Lea and Barkley measures, but SEC 
officials disclaim any intention of press- 
ing these at the short session. There 
will, however, be some legislative man- 
euvering when the Lea and Chandler 
measures are accorded hearings before 
Senate Committees. No especial difficul- 
ties are forecast under present plans for 
the Barkley bill when it reaches the 
House. The creation of seven “little T. 
V. A.’s” is expected to bring about 
lively contests. Wages and hours legis- 
lation, high on the President’s list to be 
presented the middle of November, is 
still sharply controversional. While banks 
are not specifically mentioned in the bill, 
legal authorities of the Federal banking 
agencies note that the language is broad 
and likely to include bank management 
at some future time. 

Resignations of members of the Re- 
serve Board and officials of the Securi- 
ties and Exchange Commission have fo- 
cused attention on basic differences in 
philosophy within these two organiza- 
tions. In the latter, some of the differ- 
ences were aired in public statements, 
while the sudden resignation of Governor 
Broderick, long term appointee to the 
Board, left much to conjecture. Ap- 
pointments to vacancies created, bring 
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frequent rumors and considerable conjec- 
turing. As is usual Congress is inter- 
ested in such matters under the broad 
term of patronage. 


Margins—Branch Banking 


HE Federal Reserve Board, now in 

its handsome new home, has been 
the focal point of considerable specula- 
tion having to do with possible action on 
margins. Recent sharp declines of se- 
curities have caused the Board to consider 
the subject in the light of current events. 
Officially, the Board continues to study 
the subject. Meetings of Reserve Bank 
presidents have been held and its Advis- 
ory Council gathered there for one day 
on its way to the Boston convention of 
the American Bankers Association. 

In this connection, there are indica- 
tions that the Board is quietly promot- 
ing a campaign designed to “sell” the 
System to state banks, pointing out the 
benefits available in membership. At 
this same time, many independent State 
banks hesitate or are critical fearing that 
the Board leans toward branch banking. 
The Board has not declared itself but 
some of its chief defenders and members 
have stated their friendliness to branch 
banking under certain conditions. Sena- 
tor McAdoo’s much discussed branch 
banking bills, have brought forth no 
statement from Board members. The Cal- 
ifornia Senator is still hopeful, however, 
of having hearings on his bills when he 
contemplates the testimony of Chair- 
man Eccles on the subject. The subject 
of branch banking however, has many 
political angles in addition to the argu- 
ments of strength and adaptability. 


Aldrich on Market 


Bringing reason and facts to bear on the 
present severe decline in the security mar- 
kets, Winthrop W. Aldrich, chairman, Chase 
National Bank, issued an incisive indictment 
against government policies at a recent 
meeting of the Rochester (N. Y.) Chamber 
of Commerce. Government taxation and 
monetary policy share the brunt of his criti- 
cism, the capital gains tax being listed first, 
since it takes such a large share of any 
profit that there remains no compensation 
for the risk involved. 
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The world’s leading 


file manufacturer 


asks bankers... 


ARE FILING COSTS TOO HICH? 


RISKY question to raise? No, a 

very pertinent one at a time 
when banking and banking details 
are on the increase. 
Remington Rand, with more than 44 
years of specialized experience, be- 
lieves that in most banks today filing 
costs are too high. 
Why? Because filing responsibilities 
and facilities are scattered. Filing is 
haphazard . . . done at odd moments 
when free from other duties. Finding 
papers when they’re wanted is a job 
for Sherlock Holmes. Equipment is 
not used to fullest capacity. 


“Centralized Control” 
... the answer 


Remington Rand’s suggestion, which 
has paid dividends in actual cash and 
time savings to hundreds of banks, 
is Centralized Control of Filing. 


This means simply bringing together 
filing facilities under responsible 


and trained supervision. 


Even distribution of filing “load” 
over your existing equipment is just 
one of the economies this system 
offers. Secretaries and clerks are re- 
lieved of filing responsibility. Floor 
space is saved—most important of all, 
valuable executives’ time is saved. 


Phone or write 


You can easily switch to Centralized 
Control of Files without interrupting 
business, quite likely without buying 
a single extra piece of equipment at 
this time. The nearest Remington 
Rand office will be pleased to show 
you how this simple plan operates 
and what savings you may expect. 
Phone now or write Remington 
Rand Inc., Buffalo, New York. 





The Road Ahead 


The Cost of Democracy in Character and Capital 


H. W. PRENTIS, JR. 
President, Armstrong Cork Company, Lancaster, Pa. 


F, in the present crisis, thousands of 

men would -take the lead in helping 
to mold public opinion in their own com- 
munities, the national road ahead would 
follow a different course than now seems 
probable. 

For many years I have sought, as a 
corporation executive, to contribute to- 
ward building a sound business in which 
men could make a life as well as a liv- 
ing; a business in which practical hu- 
manitarianism long since became a com- 
ponent part of every fiscal policy; a busi- 
ness in which the precept of the Golden 
Rule has been in quiet unostentatious use 
for over seventy years. Hence, with the 
majority, if not all, of the objectives of 
the New Deal, I find myself in sympathy. 
It is only in respect to the ways and 
means and the speed with which it is 
sought to give the declared objectives 
general application that my honest fears 
arise. For I am convinced that there can 
be no political freedom without a large 
measure of economic freedom; that if in 
our haste to succor the lazy and ignor- 
ant, the poor and the unfortunate, we 
destroy the pillars that support the tem- 
ple of representative democratic govern- 
ment, the price that we and they would 
pay for a brief period of the more abun- 
dant life would be too dear a price indeed. 


Making America Over 


Roads are always fascinating—they 
hold the urge to discover what lies be- 
yond the horizon. So I ask: Where is 
this road ahead leading us, as it wends 
its way between smiling fields of govern- 
ment subsidies, beside beguiling streams 


From address before American Bankers Associa- 
tion, October, 1937. 
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of government propaganda, around hair- 
pin curves of platform promises and ex- 
ecutive action, up-rising mountains of 
taxes and across the monotonous plateau 
of government deficits? From there, will 
it glide down the pleasant slopes of in- 
flation to end in the green fields of the 
life abundant? Or will it lead us through 
the dark valley of the shadow of class 
hatred to the precipice of dictatorship? 

In a crusading zeal “to make America 
over’, our road is moving farther and 
farther from the original highway of a 
constitutional, representative republic 
and coming ever closer to the primrose 
path of pure democracy—the direct rule 
of temporary majorities. The stop, look 
and listen signs of history are being dis- 
regarded. History shows that a pure 
democracy has never worked successfully 
in the governing of human affairs and 
probably never can. The founders of 
our nation knew that. Hence they lab- 
ored to protect minorities in many ways, 
in order that there might be maintained 
that voluntary social cohesion without 
which national life cannot permanently 
exist in a republic. 

The steps we have taken since, while 
perhaps each individually desirable, have 
collectively brought us closer and closer 
to the pitfalls of pure democracy. Vital 
questions of national import are now too 
frequently decided in Congress by what 
might be termed the pari-mutuel system, 
the odds being determined by the num- 
ber of letters or telegrams pro or con 
received by a given Congressman. And 
so we have now come to the point where 
the President himself frankly advocates 
the adoption of policies, embodying rad- 
ical departures from hitherto accepted 
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theories of constitutional government on 
the ground that such measures are “the 
will of the majority.” 

An early student of our American sys- 
tem, the Frenchman, De Tocqueville, 
pointed out a century ago that if our gov- 
ernment failed, it would fall because of 
the inadequate protection that it afforded 
minorities from the unbridled passions 
of the majority. Lord Macaulay—a 
great liberal—had exactly the same 
thought in mind when he spoke of our 
“Constitution being all sail and no an- 
chor.” 


The High Priests of “Planning” 


The road ahead leads toward a different 
form of government than that envision- 
ed by the founding fathers. As General 
Johnson warned in Chicago on Septem- 
ber 16, 1937: “Under the seduction of 
ballyhoo, bribery and charm, we are mov- 
ing away from the democracy imagined 
by the Constitution and straight toward 
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as rigid a dictatorship as there is on 
earth and we are moving there because 
we do not realize what we are doing to 
ourselves.” Economic planners hypno- 
tize themselves with facts and pseudo- 
facts to such a degree that they mini- 
mize or ignore the human elements that 
motivate all economic activity. I am re- 
minded of the story of a salesman who 
was rattling along a country road in 
eastern Tennessee, when he came to a 
ford. 


A darky was standing by the stream 
where some ducks were swimming. The 
salesman asked: “Can I get through the 
creek with this car?” “Yes, suh, drive 
right through.”* The salesman, thus en- 
couraged, drove into the stream only to 
find that the water was so deep that it 
flooded his engine. He and his compan- 
ion had to get out with the cold water 
up to their armpits and push the car to 
the bank. The salesman turned to the 
negro and said: “What do you mean by 
telling me that I could drive through that 
creek?” “Well, boss, I nevah knew dat 
water was so deep. It only comes half- 
way up on my ducks!” 


I believe it is the duty of every citizen 
to eliminate waste and to improve the 
efficiency of the economic process, but I 
am equally convinced that national eco- 
nomic planning as it is now being advo- 
cated is dangerous and impractical for 
three reasons: First, to be effective it 
would necessitate ultimately the vesting 
of absolute power in the Federal Govern- 
ment over every form of individual and 
economic activity; second, it would re- 
quire men of superhuman intelligence 
for its administration, and men of that 
kind are simply not available; third, it 
ignores the staggering loss of efficiency 
resulting from the dilution of individual 
initiative and personal responsibility. 
The last two factors are the rocks that 
have wrecked the utopian economic plan- 
ning of Russia and, while the United 
States differs radically from Russia, hu- 
man nature and bureaucracy are the 
same the world over. Stalin said in 1934: 
“Without getting rid of capitalists and 
abandoning the principle of private own- 
ership in the means of production, you 
cannot create planned economy.” 
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The high priests of economic planning 
are the modern prototypes of the medi- 
cine men of our barbaric ancestors. They 
firmly believe that there is real magic in 
modern science and that if an all-power- 
ful government will only utter the proper 
incantations over modern industry there 
will gush forth spontaneously security 
and plenty for every one, without risk or 
worry and with a minimum of a certain 
ancient nuisance called “work” which 
mankind has consistently sought to avoid 
since the day the Creator told Adam: “In 
the sweat of thy face shalt thou eat 
bread.” They completely ignore the fact 
that an all-powerful state has always 
proved to be the most effective instru- 
ment for the exploitation of the masses 
known to mankind. 


Subsidy vs. Opportunity 


Any government that sets out to raise 
the general standard of living by direct 
subsidies to the low income groups of the 
population as we are now doing, rather 
than by lifting the general level by the 
increased production of goods and ser- 
vices through the rewarding of indivi- 
dual initiative, must inevitably seek 
wider and wider controls. If, for ex- 
ample, the purchasing power of the farm- 
er diminishes because the wages of in- 
dustrial workers rise too fast, power 
must be immediately exerted to bring 
farm prices up to some previously deter- 
mined or imaginary parity. If, due to 
lack of confidence, the prices of industrial 
stocks fall too low on the exchanges, pal- 
liative measures must be taken to raise 
stock prices so that industrial purchas- 
ing power will not be too seriously af- 
fected. The acquisition of new power in 
one field inevitably leads to demands for 
compensating control in another field. 

Despite present detractors, American 
business has done quite a remarkable job. 
Even Governor LaFollette of Wisconsin 
in a striking address before the Harvard 
Business School on June 18, 1937, con- 
ceded that “America’s unique contribu- 
tion in the past was opening the door of 
opportunity to every one to freely make 
his own way... Within little more than 
a century a wilderness became the rich- 
est nation in the world. And today, in 
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spite of the depression, our people still 
enjoy by far the highest standard of liv- 
ing in the world.” 

Of course American business is not all 
that it should be. In too many instances, 
there has been a sad lack of stewardship 
and social vision. On the other hand, I 
assert that there has been a more general 
effort to help men make a life as well as 
a living on the part of so-called “big 
business” in America than in any other 
segment of industry here or elsewhere. 
Legitimate business has faced too long 
the odium cast on industry in general by 
the conduct of a small minority of busi- 
ness men who are so selfish and greedy 
that they fail to recognize their obliga- 
tions to society. For example, I venture 
to say that few, if any, of the larger in- 
dustrial units would be affected by any 
minimum wage or maximum hour legis- 
lation that would likely be enacted by 
any state at this juncture. 

Despite the worthy objectives of Fed- 
eral wage and hour legislation, its poten- 
tialities for evil are staggering. Apart 
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from the power to make or break indus- 
tries or localities inherent in such a law, 
it would be the signal for the flaring up 
of bitter sectional feeling, notably be- 
tween the industrial north and the agri- 
cultural south. 


Seven Billions a Year—For Life 


The road is not a free highway. As 
you travel along it, you are confronted by 
tollgates at every turn. Roughly speak- 
ing, about one out of every three of its 
travellers is now supported in whole or 
in part by tolls levied on the other two. 
Heaven alone knows how many tollgates 
we shall have eventually it we continue 
to spend, as it now seems clear that we 
will, some seven to seven and a half bil- 
lion dollars a year tor the expenses of 
the Federal establishment, apart from 
debt reduction. Do not let us deceive 
ourselves. History shows that the ex- 
penditures of the Federal Government 
(apart from those for the Army and 
Navy), once raised during war or other 
emergency, are never permanently low- 
ered. So do not expect to see the total 
expenditures of the Federal Government 
much below seven billions during your 
lifetime. If this prediction be true, 
where does the tax road lead us? 

In respect to those of the population 
in the smaller income brackets the im- 
plication is clear that they will be forced 
to accept a lower standard of living than 
they would otherwise enjoy. This will 
come about for two reasons: first, be- 
cause every dollar the government takes 
in taxes reduces the amount such indivi- 
duals have left to spend for goods and 
services; and, second, because the bur- 
den of taxation on business will in most 
cases have to be passed along to the con- 
sumer in the form of higher prices, and 
these higher prices in turn will still 
further reduce the quantity of goods and 
services that the populace can buy. 

In respect to the groups having larger 
incomes, the effect on their purchasing 
power and standard of living will be neg- 
ligible, but through the combined impact 
of high income taxes and confiscatory es- 
tate taxes in the upper brackets, the ulti- 
mate effect on the capital fund of the 
country will be far-reaching in its econ- 
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omic, social and political significance. 
This is the fund from which improved 
facilities for the production of goods now 
made, must be purchased. It is from 
this fund, moreover, that the money re- 
quired for new ventures, such as a motor 
industry, a radio industry, or an air con- 
ditioning industry must come. 


There are just two sources for the 
capital fund: private incomes and the 
government. The undistributed earnings 
tax on corporations now makes it difficult 
to finance capital additions out of earn- 
ings. An amendment authorizing the Se- 
curities and Exchange Commission to ex- 
press its judgment as to the economic de- 
sirability of any contemplated issue of 
new securities, would effectively control 
the supply of such remaining private 
capital as might be available. Then if 


industry were finally compelled to turn 
to government for capital funds, state 
socialism would become a reality. 


Propaganda—and Culture 


Our educational institutions, support- 
ed by private funds, are bound to suffer 
through inability to secure endowments 
and current support. Their independence 
of thought and their capacity for leader- 
ship and research will wither as they 
seek government subsidies in order to 
live in the face of curtailed income. This 
is no idle assertion. The insidious pro- 
cess is already at work through the Na- 
tional Youth Administration. 


To those who have not read the report 
of the Brookings Institute on government 
propaganda, or an article which ap- 
peared in the September American Mer- 
cury on the same subject, the extent to 
which tax-payers’ money is now being 
employed by the Federal Government to 
shape the emotions and thinking of the 
American electorate, will come as a ter- 
rific shock. Government propaganda 
reached its most audacious height, per- 
haps, in the use of WPA funds for so- 
called “economic forums” in workers’ 
training classes. The syllabi alleged to 
have been employed in certain instances 
will make you wonder whether this is 
really America. I commend to those of 
you who are interested in this remark- 
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able story, an article by Hartley W. Bar- 
clay, which appeared in the August Mill 
and Factory. 


As confiscatory taxation affects private 
educational institutions, so it will affect 
hospitals, charitable and religious foun- 
dations, art museums and all those fine 
private agencies that minister to the 
needs of the body as well as the souls of 
men. The establishment and mainten- 
ance of almost all these institutions de- 
pend directly upon the accumulation of 
capital funds in the hands of men and 
women of thrift, ability and social vision. 

The scope of the subsidies for relief 
now afforded and the manner in which 
they are being administered is open to 
serious and just criticism. The central- 
ization of relief administration violates 
the first principle of local responsibility 
for local affairs, in the absence of which 
there is inevitably waste and abuse in 
the expenditure of public funds. Why 


should not the local units of the Ameri- 
can Bankers Association sponsor surveys 
of comparative employment and relief in 
all of the 3,071 counties of the United 


States, and help crystallize public opin- 
ion on this vital subject? 


Corroding Character 


Moreover, from a sociological view- 
point, long continued relief is resulting 
in a corroding loss of self respect, and 
an enervating decline in personal initia- 
tive in many instances. In addition, the 
personal and community sense of respon- 
sibility for the poor and the unfortunate 
in our midst is being undermined, which 
bodes ill for the future of American 
philanthropy. However much the profit 
motive in industry may be criticized by 
some of the radical adherents of the New 
Deal, few deplore the concomitant politi- 
cal profits that spring from the central- 
ized administration of relief. 

For four years the banker and the 
business man—and now the lawyer— 
have been consistently made to appear 
the objective enemies of the American 
wage earner, farmer and “reliefer” by a 
series of Congressional investigations, 
by insinuating epithets, by invidious 
comparisons, by the publication of in- 
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comes and salaries, and by inflammatory 
speeches by those of high and low de- 
gree. Confidence in the economic system 
of which such leaders are a vital part 
has been weakened. The final result, 
even though unintentional, has been the 
creation of class consciousness and class 
hatred in America to a degree that is ap- 
palling. The impression is conveyed that 
the avenues of opportunity have been 
closed and that from now’ on America 
must look to a beneficent government for 
economic security and personal happi- 
ness. 


After all, social righteousness arises 
not from the compulsion of laws but from 
the spirit in the hearts and souls of its 
citizens. The spirit itself is not created 
by legislation. The source of that spirit 
is religious faith, a sense of personal re- 
sponsibility of man to his Creator, his 
family and his fellow men. 

Credit is due to the administration, 
among other achievements, for placing 
before American banking and industry 
an enlarged conception of social responsi- 
bility—adapted to the requirements of a 
highly organized industrial civilization. 
Banking, business, agriculture, govern- 
ment—all should have a common objec- 
tive from this time forward: To get 
every one who wants to work, back to 
work quickly, and thus end the corroding 
influence of government subsidies. That 
goal can be accomplished by the simple 
process of restoring confidence, through 
such means as: Putting the Government’s 
financial house in order; revising taxes 
so as to encourage new ventures and the 
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expansion of present enterprises; decen- 
tralizing government; liquidating emer- 
gency organizations; placing the admin- 
istration of relief in local hands; encour- 
aging true collective bargaining by re- 
quiring equal responsibility on both sides 
and quenching the fires of class con- 
sciousness. 


Then Do It 


What courage have you and I in the 
present crisis? Are we afraid to speak? 
How much sacrifice are we willing to 
make for the country to which we owe 
everything we have and are? What can 
you and I do—pass resolutions? Resolu- 
tions at this juncture seem somewhat like 
the Pennsylvania Dutch farmer’s idea of 
higher education for women: “If they’re 
pretty, they don’t need it. If they ain’t 
pretty, it ain’t adequate.” 


We should, however, pay all debts 
owed the government as quickly as pos- 
sible. Stand free of financial shackles. 
Purge our enterprises of every unethical 
practice—come into the court of public 
opinion with clean hands. Study and 
discuss the crucial problems of the hour; 
if need be, sacrifice leisure and recrea- 
tion. Focus the attention of our local 
fellow citizens on them. Take an active 
part in politics. 


On the night of April 18, 1775, a cer- 
tain economic royalist named Paul Re- 
vere rode from Charlestown to Lexing- 
ton to warn the countryside of the ap- 
proach of the troops of a regal dictator. 
What impression his fearsome news 
would have made on the populace, had 
one out of every three families he 
aroused been receiving financial subsi- 
dies from King George III, is an inter- 
esting speculation. Your task will cer- 
tainly be more arduous than his—but 
spread the warning you must, if the road 
ahead is to be relocated in the fair coun- 
try of constitutional representative 
democracy. 


“America, America, God mend thine 
every ‘flaw, 
Confirm thy soul in self control, 


Thy liberty in law.” 
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Herald Tribune and Dr. Sprague 


When Dr. O. M. W. Sprague, former finan- 
cial advisor to President Roosevelt, spoke 
before the New York Chapter of the Amer- 
ican Statistical Association on September 
28, the New York Herald Tribune took is- 
sue with his views on inflation. 


The newspaper said: “He (Dr. Sprague) 
said, according to newspaper reports, that 
he did not look for inflation, but that, on 
the other hand, he saw little chance of the 
country reaching its maximum production 
or making full use of available labor. Per- 
haps his most interesting observation, how- 
ever, was that business recovery depends 
‘more upon the pricing policy of business 
than it does on anything which is done in 
Washington.’ 


“Without the complete text of Professor 
Sprague’s remarks we do not wish to chal- 
lenge him on any-of these observations. But 
they do raise interesting questions. For ex- 
ample, Professor Sprague says there is no 
danger of inflation, but confines his use of 
the term to a ‘violent rise of commodity 
prices.’ We cannot refrain from pointing 


out that the worst inflation in the country’s 
history—that which culminated in the col- 
lapse of 1929—was entirely unaccompanied 


by the phenomenon of which he speaks. Vio- 
lently rising commodity prices represent but 
one of many manifestations of inflation. 


“The Harvard professor is on a perfectly 
sound ground when he says that low prices 
are the most direct route to full employment 
of the economic machine. But when he talks 
of the ‘price policy’ of industry it is a little 
difficult to follow him. If prices are too 
high, then certainly Washington cannot be 
exonerated. Washington has steadily in- 
creased the taxes that must be borne by bus- 
iness, and at the same time it has encour- 
aged wage demands which in at least one 
industry, building, have proved a seriously 
crippling influence. Professor Sprague con- 
trasts our situation with that of England, 
which has enjoyed a great building boom. 
But he fails to point out that when Eng- 
land went off gold it did not start out to 
‘restore the 1926 price level.’ 

“It is not industry’s price policy that is 
responsible for the fact that our economic 
machine continues, in spite of the most 
grandiose spending program in the history 
of the world, to operate well below capacity. 
It is the Administration’s monetary, fiscal 
and labor policies, which on every hand sac- 
rifice sound principles to politics.” 
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THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 


Statement of Condition, September 30, 1937 


RESOURCES 


CasH AND DUE FROM BANKS... . - « « « » § MB 28456055 
U. S. GOVERNMENT OBLIGATIONS, DIRECT AND FULLY 

GUARANTEED . . we a a ee 575,010,738.15 
STATE AND MUNICIPAL Seaaniaee ee ee ee 67,855,011.20 
OTHER BoNDs AND SECURITIES .. . ee 4 160,477,722.42 
Loans, DIsCcOUNTs AND BANKERS’ Accurate, - « 817,312,674.28 
OS ee ee ae ee ee 36,792,210.62 
oR eee ee ee ee 5,937,056.74 
MoRTGAGES . . . ee ae ae eae : 11,925,335.16 
CusTOMERS’ acim ee a oe 28,140,994.23 
Ce 6 3s we oN e ee ow ee 9,816,092.33 


$2,422,152,198.18 


LIABILITIES 
CAPITAL FuUNDs: 


CapiTat Stock . . . . . «~~. $100,270,000.00 
SURPLUS . . + « oe w« 6 .e BRR 
UNDIVIDED PROFITS .... . 25,888,460.71 


$ 226,428,460.71 
RESERVE FOR CONTINGENCIES . . . . «© «© «© «© 16,384,420.89 
RESERVE FOR TAXES, INTEREST, ETC.. . . . 2. es 1,559,322.72 
a 
ACCEPTANCES OUTSTANDING . .. . sage (4 29,815,317.25 


LIABILITY AS ENDORSER ON ACCEPTANCES AND Nemes 
Bmis.. =. ae ae ae ee ee ee ee 


OTHER Roniatiines: ie a ae ee ee a See 3 ,832,028.45 
$2,422,152,198.18 





United States Government and other securities carried at $160,212,028.40 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 





COMMON TRUST FUND PLANS 


TENTATIVE draft of Federal Re- 

serve Board Regulations governing 
the operation of common trust funds by 
national banks is now being studied by 
interested government officials and active 
consideration being given to the subject 
by Trust Division committee members. 
It is understood that regulations along 
similar lines respecting state banks and 
trust companies are being drafted by the 
a eG 


Operation of such funds would be per- 
mitted only if specifically authorized by 
the laws of the state in which the bank 
is located, and participation allowed only 
if affirmatively permitted by the terms 


of the trust instrument. This is far 
more restrictive than the New York law 
which allows participation where not 
specifically prohibited by terms of the in- 
strument, and will preclude a great pro- 
portion of present trusts from enjoying 
the advantages of the fund. 

Some highly salutary safeguards will 
be provided, chief among which would 
be limitations of trustee banks to those 
having an existing substantial amount of 
trust assets for which they have invest- 
ment responsibility, and above-average 
capital funds. Another proposed limita- 
tion is that prohibiting additional parti- 
cipations when the aggregate value of the 
fund or funds exceeds a specific amount, 
although this may be revised to a per- 
centage amount. 

The most disappointing feature of 
present considerations is that which 
would limit the amount of participation 
for any one trust (or multiple trusts with 
same grantor and same purpose) to $10,- 


000. Even the New York state law 
maximum of $25,000 is considered a real 
handicap to most effective service to the 
majority of proper trust clients, and may 
even counteract the expressed purpose of 
the Board to prohibit use of the common 
fund as an investment trust medium. 
Participations would not be transferable 
except for termination, but the $10,000 
limit would certainly have a very restrict- 
ed appeal for true trust purposes. 

It is assumed that any common trust 
fund will be operated under a written 
plan containing detailed provisions as to 
procedure, trustee investment powers, 
terms of admission and termination, al- 
location of income and profits or losses, 
basis of valuations, etc. Also, admis- 
sion or termination of participation 
would be permitted only at valuation 
dates—probably quarterly—and it is 
proposed that the fund be audited at least 
annually by independent chartered ac- 
countants. 

An interesting restriction of invest- 
ment powers, is one which would prohibit 
additional participation when less than 
60% of the fund consisted of cash or 
readily marketable securities, invest- 
ments in obligations of any single issuer 
(except the Federal government) being 
limited to 10% of the fund’s aggregate 
value. It is also presumed that the 
S.E.C. will bring pressure to retain the 
prohibition against investment by the 
bank in any bonds for which it is acting 
as corporate trustee, even though the 
bank is proscribed from owning any par- 
ticipation in the fund or having any in- 
terest in such securities except as person- 
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al trustee or “other fiduciary.” Another 
tentative segregation is that between re- 
vocable and irrevocable trusts, which 
would not be permitted investment 
through the same fund. 

Refinement is being considered of a 
prohibition on participation where the 
trust instrument provides termination 
coincident with an event originating in 
the fund’s operation, or where power to 
revest in the grantor either title to or 
beneficial interest in the corpus is re- 
tained by grantor alone or together with 
anyone not having a substantial adverse 
interest, or in the latter alone. 

It is proposed, as to terminations, that 
distribution can be made either in cash 
or in kind (presumably at trustee’s op- 
tion) provided the remaining cash and 
marketable securities comprise not less 
than 60% of the aggregate fund value. 

No participation would apparently be 
allowed without approval of the trust in- 


423 


vestment committee, and further pre- 
scriptions governing such committees 
may be expected to assure adequate su- 
pervision and prevent the small, poorly 
equipped trust-empowered banks from of- 
fering common trust fund facilities. In 
case any security is one in which a trust 
can not legally invest or becomes dis- 
qualified, it is probable that, if it cannot 
be distributed, in kind, some liquidation 
account, such as provided by the New 
York law, will be provided so that diffi- 
culties will not be encountered in addi- 
tional admissions to the fund. 

It is clearly to the advantage of all 
parties—banking authorities, trustors 
and beneficiaries and the trustee banks— 
that adequate safeguards be set up 
around the common fund, and further 
study and discussion should, before 
much longer, reach fruition in an efficient 
plan by which its advantages will be 
made available to the trust public. 


WHAT WILL A 1942 BANK LOOK LIKE? 
OST bankers hope that their bank 


won’t undergo any startling meta- 
morphosis in the next five years, for the 
same reason that most of us fear any 
radical changes—we aren’t quite sure 
whether we will be as valuable in the new 
set-up, especially if we don’t have time to 
accustom ourselves to the different cli- 
mate. And we know that some blood- 
pressures won’t stand the strain. 

It’s so comfortable to do things the 
same old way. Rome would have been a lot 
better fire risk if Nero had learned to 
play the hose as well as he played the 
fiddle; but he didn’t see it coming until 
it was gone. 

Bankers have an advantage. They 
see examples of material and economic 
decay in a hundred different businesses, 
all in the course of their daily loan and 
investment analyses. Bank credits used 
to be as dependable as the seasons, and 
could be sent out to work for a good 
wage. Then they were the backfield in 
the credit team—now they are often on 
the bench, playing substitute for the 
government quarter-backs, with a good 
chance of having to rush onto the field to 
relieve the government greenbacks. And 


no wonder; the training rules keep them 
on such a meager interest diet that the 
fans are putting their bets on the Fed- 
eral savings and loan huskies, who are 
allowed an extra dish of subsidies to keep 
them muscular. 


It used to be that banks put up thick 
walls and heavy bars to keep the money 
in—now they’re putting them up to keep 
the customers in. The fortress architec- 
ture was pretty good protection when the 
assets were in metal and currency and 
the bandits dressed up so they could be 
recognized. But the percentage of loss 
from physical invasion today is small 
time stuff compared to that from what 
we blithely call “economic conditions.” 
The assets now are often sent hundreds 
or thousands of miles away from home 
in the form of credit lines or investments, 
to live with foster parents who may 
starve the little fellows and write glow- 
ing reports back home, or who may be 
unable to nourish them properly when 
the tax in-laws, labor uncles and govern- 
ment-competition cousins move in for a 
“visit.” 

Out of sheer self-preservation many a 
lonely and starving bank credit has had 
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to enter into companionate marriage with 
a government bond, and come back to its 
portfolio with its wings clipped and pray- 
ing that when it gets out again it will be 
strong enough to play with the other 
children. 


Bankers used to pride themselves on 
their cool, dignified attitude. Now they 
tell us it’s just the new air-conditioning 
system. Dignity is fine, if it comes from 
the heart—but coolness freezes both 
loans and friendships. The public may 
have been won over to the political or 
economic hot-air artist because it want- 
ed a change of temperature. Banking is 
no longer a plaything for the retired 
capitalist—it is a key position of trustee- 
ship which can only be filled to public 
satisfaction by men who know how—and 
are known to know how. 

Commercial banking has been a chum- 
my sort of business ever since it got its 
first partnership with the goldsmiths. In 
Italy it played around with sail boats, in 
England, with colonial trading, but when 
it came to America it made many new 
friends—canal companies, railroads, 
farm development and other capital en- 
trepreneuring. Later it kept company 
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with various forms of investment bank- 
ing, insurance, real estate mortgages and 
titles, and more recently with trust and 
estate business. 

Will it continue fickle or stick to one of 
these companions? Will it go into se- 
clusion or will it find new playfellows like 
consumer financing, or become a form of 
investment trust? Apparently, if we 
may judge by the strenuous opposition 
made by bankers to the Congressional 
and Administration agitation for divorce 
of fiduciary from commercial banking 
functions, when that matter was actively 
“under fire”, they are extremely loath to 
give up such affiliations. Furthermore, it 
is a stock argument of bank officials, 
when they make application for trust 
powers or when supervisory authorities 
try to persuade them to relinquish such 
powers on grounds of excessive trust fa- 
cilities, that they would be placed in an 
unfair competitive basis if deprived of 
such services for their customers when 
“the bank across the street” can offer 
them. : 

The segregation idea is not a “dead 
fish” —it is being seriously considered in 
several quarters. Supervisory authorities 
have registered as one of the major prob- 
lems of satisfactory fiduciary adminis- 
tration what may generically be called 
“banker domination.” There is no doubt 
that the bad odor of the depression often 
arose from assets purchased for trusts at 
the behest of non trust-minded bank of- 
ficers and directors. This is recognized 
both internally and externally, with many 
bankers and trust men admitting that 
their trust department is maintained as 
an accommodation service, and govern- 
mental agencies expressing increasing 
concern over the lack of adequate inde- 
pendence of operation. 

It is not “accommodation” to have such 
a vital relationship as that of fiduciary 
handled on a part-time or “necessary 
evil” basis, it is a boomerang. If banks 
want to keep the trust service affiliation, 
they will have to respect the inter-au- 
tonomy of the trust department and help 
the responsible head of these affairs to 
attain and maintain a like respect on the 
part of the public, not by running them 
as feeder or mop-up divisions, but as 
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complementary equals with unlimited op- 
portunities for individual and community 
service, and with bettering earnings 
prospects. These conditions may apply 
to a relatively few banks, but concern 
them all. 

As we look toward the Bank of 1942 
and try to see its outline take shape, 
there appears at least the image of a 
greater stature for the investment man- 
agement function, with a presently dis- 
cernible trend on the part of individual 
savers away from the bank deposit and, 
if the promise is performed, toward the 
trust department type of service. It is 
not inconceivable that with the invest- 
ment trust features of the commercial 
bank becoming more dominant, and the 
common trust fund in process of incuba- 
tion, the substantial citizens of 1942 may 
have their personal dealings in far great- 
er part with the trust department. 

The various types of service may de- 
velop an infinite variety of growing or 
rheumatic pains, but what about the 
control? For the cross-roads it seems 
certain that it takes more than local 
pride to manage and maintain 20th cen- 
tury bank service—a branch of the near- 
by larger town may be the answer. Will 
the head office be in a Federal Reserve 
city in another State? There will be 
much more walking before there is run- 
ning—unless the running is on the banks. 
Will we have “remote control’ from 
Washington under the dignified title of a 
“unified system”? The state bank su- 
pervisors and legislators are finally con- 
vinced of the need to compete on the 
basis of safety and efficiency rather than 
laxity. Jesse Jones of the R.F.C. is one 
of several of the ablest Federal spokes- 
men who have recently indicated that the 
government is open to conviction that 
business, including banking, belongs in 
the hands of its responsible citizens. Of 
course, we may elocute, pass resolutions 
and view with alarm, but if we are not 
prepared to meet the next strain on the 
banking leash, with the regained confi- 
dence of the public in our individual hon- 
esty and ability, we may well be cashing 
our checks and applying for our loans at 
the sign of the Post Office-Bank Depart- 
ment (Built in 1942). 


Remember Tweedledum 
and Tweedledee? 


Like the famous twins that Alice 
met in Wonderland, any two 
Bell telephones of a given type 
are exactly alike. This standard- 
ization applies equally to parts 
of switchboards and other ap- 
paratus. It is a prime reason 
why your service is kept so 
uniformly good and so free of 
interruption. It is evidence that 
Western Electric, as manufac- 
turer and supplier of the Bell 


System, does its work well. 


BELL TELEPHONE 
SYSTEM 
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Ancestral homes require continuing 


care if they are to be maintained for 
successive generations. This is also true 
of other forms of property. Provident 


Trust Company. 





Social and Economic Aspects of Trusts 
The Spirit and Function of the Modern Trust Instrument 


J. MELVILLE BROUGHTON 
Of the Raleigh (N. C.) Bar 


The influence of express trusts on individuals and society, and the economic 
effect of trust policy in industrial control and taxation are outlined by Mr. 
Broughton, in the following excerpt of his address before the American 
Bar Association’s recent convention.—Editor’s Note. 


HE modern trust affects virtually 

every phase of our social and econ- 
omic life. Some consideration of the 
background may be necessary; we can- 
not rely altogether upon trust company 
advertising, alluring as it is, for a cor- 
rect appraisal of trust characteristics. It 
may be well to consider whether some of 
the so-called evils of the trust are due to 
heredity or environment. 

In a very old case a famous English 
lawyer said that the “Parents of the 
Trust were Fraud and Fear and the 
Court of Conscience was its Nurse.” The 
preamble to the Statute of Uses (27 
Henry VIII) enacted 400 years ago, 
contains a castigation of uses and trusts 
that would enrich the vocabulary of a 
modern candidate for Congress or other 


NATHAN W. MacCHESNEY 
Chairman, 
Probate and Trust Law 


GILBERT T. STEPHENSON 
Section Real Property, Chairman, Program Committee, 
Trust Division 


high office as he describes the iniquities 
of the rich. 


An Agent of Progress 


Nevertheless the trust, described by 
Prof. Austin W. Scott as “one of the most 
flexible of the instruments in the armory 
of our jurisprudence” (Harv. Law Rev. 
Nov. 1936) has persisted, and no amount 
of unjust or even just criticism can ob- 
scure the notable achievement of the 
trust as an agency of progress and sta- 
bility. The diversity and utility of the 
trust is truly amazing. Its range ap- 
pears to be limited on the one hand only 
by the inventive genius, if not the imag- 
ination, of the lawyer, and on the other 
by the unyielding rule against perpetui- 
ties. That brilliant commentator on 


R. G. PATTON 


Chairman, Real Property Division 


427 











428 





trust subjects, Pierre Le Paule of the 
University of Paris, said in an article in 
Yale Law Journal written several years 
ago: 


“Trusts have now pervaded all fields of 
social institutions in common law coun- 
tries. They are like those extraordinary 
drugs, curing at the same time tooth- 
ache, sprained ankles and baldness, sold 
by peddlers on the Paris boulevard; they 
solve equally well family troubles, busi- 
ness difficulties, religious and charitable 
problems. What amazes the skeptical 
civilian is that they do really solve 
them!” 


Faith is the bedrock of the trust struc- 
ture. In an institution thus fashioned, 
bad faith has no legitimate place. The 
fiduciary character permeates the entire 
transaction, and should mark the stan- 
dard of duty for trustor, trustee and 
beneficiary alike. In his outstanding 
work Trusts and Trustees Prof. Bogert, 
in speaking of the duty of the trustee, 
says: 


“A fiduciary relation is one in which 
the law demands of one party an unusual- 
ly high standard of ethical or moral con- 
duct with reference to another. The 
trustee, like the executor, the guardian, 
or the agent, owes the one whom he rep- 
resents a duty to act solely in the interest 
of the beneficiary; he is not permitted to 
consider his own personal advantage. 
The ethics of ordinary business-relations, 
where parties oppose each other at 
arm’s length, do not apply to the trust. 
On account of the intimate nature of the 
relationship, the great control of the 
trustee over the property of the benefi- 
ciary, the origin of the institution in the 
court of equity, and other reasons, the 
trustee is expected to show more than 
ordinary candor, consideration, and pro- 
bity in his dealings with the beneficiary.” 


Possible Effect on Character 


But let us consider certain other char- 
acteristic traits of the trust in its social 
aspects, namely, the character-building 
qualities of the trust as affecting the 
beneficiaries, and the character test of 
sound public policy as applied to some of 
the objectives of the trust. 


Undoubtedly, the motivating cause for 
the establishment of the great majority 
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of trusts, whether so-called living trusts 
or testamentary trusts, is the desire of 
the trustor to provide security for his 
loved ones or dependents. This surely is 
a commendable motive. The instinctive 
desire for security and stability is age 
old and has for uncounted generations 
sharpened the acquisitive faculties of 
man. 

Yet it is tragically true that a noble 
purpose is frequently defeated by the 
folly of the trustor. If his desire to per- 
petuate his own work and wealth is 
tinged with distrust of the competence or 
character of his beneficiaries, his benefi- 
cence becomes a mockery. It is question- 
able if any constructive contribution to 
the social order is ever achieved by a 
trust so conceived. Some cynic has said 
that the main reason for most trusts is 
distrust. Who of us has not had at times 
the contemptuous feeling with respect to 
a trustor client that he loves his children 
but does not trust them? 


Motivating Factors 


The situation here described may arise 
out of the egotism of the trustor who 
feels that his unique ability has enabled 
him to accumulate his wealth, and that 
while his children, under proper restric- 
tions, may inherit his property, they 
probably will not inherit his ability. 

Of course, many of this class of trusts, 
with unwise and sometimes foolish lim- 
itations, arise out of the sincere desire 
of a father to assure for his children or 
other loved ones and dependents freedom 
from the hardships or adversities which 
he himself experienced. He wants them 
to be guaranteed a comfortable living, 
whatever may happen. They are to have 
the fruits of his toil but without the re- 
sponsibility for cultivation or conserva- 
tion. Thus actuated, he leaves his prop- 
erty in trust with full responsibility vest- 
ed in the trustee and none in his children 
or grandchildren. 

Whatever the activating motive of such 
a trust, whether egotism, distrust of the 
ability or character of the beneficiary, or 
ill-considered yielding to unsound trust 
company advertising or solicitation, the 
social consequences are often deplorable. 
It is a truism, warranting repetition, that 
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risk and hardship are essential to char- 
acter building. The father who is un- 
willing to entrust to his son a large part 
of the responsibility for managing and 
conserving his property or estate, denies 
to the son the very opportunity for expe- 
rience and development that made pos- 
sible the father’s achievement.* Is it 
not better to transmit to the younger 
generation the qualities that made suc- 
cess possible and the opportunity for the 
development of those qualities rather 
than to hedge about too cautiously the 
material results of such success? 


*[It may be well to distinguish “man- 
agement” and “development” of an es- 
tate as character-building responsibili- 
ties. If freed from the former, the bene- 
ficiary should be enabled to devote him- 
self to the constructive tasks of indus- 
try, instead of the more technical con- 
servation task.—Editor’s Note.] 


What is “Protection” 


To what extent should a father under- 
take to protect his children from antici- 
pated folly? Some go so far by the trust 
method as not only to divest their chil- 
dren of all responsibility and risk, but 
likewise to make careful and ample pro- 
vision for their children’s children. Con- 
sider the case of a young man whose 
father has created for his benefit a trust 
from which the son has ample income 
but no responsibility and which likewise 
makes comfortable provision for the 
son’s children. This is typical of thou- 
sands of trusts now being administered. 
But out of such somfort is it likely that 
there will develop on the part of his son 
or his children those sturdy American 
qualities of self-reliance, thrift, and in- 
dividualism? 

Let the trustor, grown ultra conserva- 
tive and perhaps distrustful with ad- 
vancing age, recall the challenge of his 
youth and leave to his children and 
grandchildren more of that spirit and 
less of hampering or coddling limita- 
tions. While this may involve an ele- 
ment of risk, it will offer prospect of 
great returns; and the trustor himself 
may thus experience something of the 
exaltation of a worthy achievement as 
he contemplates the possibility of worlds 
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yet to be conquered by those who shall 
come after him. 


Much is said and justly so in deroga- 
tion of the dole and its baneful social 
consequences. But is it too far-fetched 
to say that a son living upon the income 
from a carefully guarded trust, with no 
responsibility and without the necessity 
and incentive to struggle for himself or 
even for his offspring, is existing upon 
a dole, somewhat exalted perhaps, but 
nevertheless vitiating in its social conse- 
quences. 


A parent mistrustful of the daugh- 
ter’s prospects for a successful marriage 
creates a trust providing ample income 
for the daughter but making certain 
that neither she nor her husband, if she 
gets one, shall have any authority or re- 
sponsibility with respect to the estate 
thus created. Comfort is thus provided, 
but what about those finer qualities that 
are engendered in the young couple who 
have to struggle and plan and sometimes 
sacrifice in order to build a home and 
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rear a family? This may all be labeled 
as mere sentimentality or moralizing; 
but out of an experience of more than 
twenty years with trust administration 
and litigation in connection therewith, I 
make bold to assert that the trust of the 
type which has been referred to is in a 
majority of cases positively harmful in 
its social consequences. 

The solution, of course, is not to abol- 
ish the trust or even to retard its fine 
growth and development. Rather, let 
those who contemplate the creation of a 
trust give slightly less consideration to 
the idea of comfort and security and 
more to character building and social 
consequences. 

It is comparatively easy to contrive a 
trust arrangement sufficiently elastic to 
accomplish measurably both of these 
meritorious results. If to a reasonable 
provision for security and stability there 
can be added provisions that will give 
manifestation of some faith on the part 
of the testator in the objects of his 
bounty, the inevitable result will be an 
improved social situation. 
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Public Service Trusts 


Broadest in its social aspect is the 
charitable or public trust. Its growth 
and spread have been amazing. Hospi- 
tals, health clinics or foundations, 
schools, religious organizations, libraries, 
art galleries and scores of other agencies 
of progress and welfare are fostered and 
sustained by wisely planned and richly 
endowed trusts. Health research under 
trust administration is contributing en- 
ormously to human welfare in this and 
other countries. Too much cannot be 
said in praise of this benignly useful 
agency. 

Furthermore, in this day when the 
lawyer is the object of criticism, carica- 
ture and condemnation, let it be said that 
most of these trusts were drawn by cap- 
able and public-spirited lawyers, who in 
many instances suggested and planned 
the scope and activities of such trusts. 
Not always is the lawyer privileged to 
make suggestions to his client concern- 
ing the objects of his bounty. However, 
the lawyer transgresses no proprieties in 
pointing out to his client the utility and 
nobility of a well conceived public or 
charitable trust. 

Included in this category are some 
trusts whose social consequences are not 
altogether wholesome. Where the trus- 
tor seeks to realize an abstract idea, to 
transform into concrete reality a dream, 
a hope, a moral or religious belief, the 
results are frequently disappointing. 
Egotism, obsession and dogma too fre- 
quently narrow and harshly restrict a 
trust that otherwise might serve a use- 
ful public purpose. 

Property as such may be susceptible 
of control of the dead hand; but the 
hopes, aspirations and beliefs of coming 
generations cannot be shackled or thwart- 
ed. The wise trustor will not seek by 
means of a trust, however sweetened with 
benevolent words, to impose upon a group 
or community his own peculiar economic 
theories or political and religious beliefs. 
The courts have properly held void and 
unenforceable attempts by the trust de- 
vice to control or direct the religious be- 
liefs and convictions of beneficiaries. (In 
Re Borwick, Harvard Law Rev. 47-887.) 
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It may be cynically observed that many 
so-called charitable or public trusts are 
motivated by the desire for tax evasion. 
Even so, we may console ourselves with 
the reflection that a tax system that can 
generate so much benevolence is not al- 
together bad. 


Preserving Business Continuity 


In its economic aspects we may con- 
sider briefly the business or industrial 
trust and the investment trust. Unfor- 
tunately, the trust as a business imple- 
ment was seized upon in this country a 
half century or more ago for monopolistic 
purposes. The practices thus employed 
gave a sinister implication to the very 
word “trust” itself. “Trusts and mon- 
opolies’” were synonymously involved in 
public condemnation, resulting in the en- 
actment of the Sherman Anti-Trust Act 
and state legislation of a similar charac- 
ter. In this, of course, there should rest 
an abiding lesson for trustors and law- 
yers alike who would seek to prostitute 
the trust for unworthy purposes. 

An owner or controlling stockholder in 
an industrial or business establishment 
may properly use the trust instrument 
for preserving the continuity of the busi- 
ness to which he has devoted his life. 
However, he should recall that in build- 
ing the industry he has had to meet 
changing labor conditions and economic 
circumstances. His trustee and benefi- 
ciaries will have to do the same; and the 
trust instrument should be sufficiently 
elastic to make this possible. Labor in 
America is an unsolved problem; and its 
solution will not be enhanced by foolish- 
ly rigid trust limitations guided by an 
economic theory that may soon be out- 
moded. Liberalism is frequently the 
finest conservatism. Security and con- 
tinuity have their surest foundation in a 
worthy consideration for the public good. 

While the trust companies and insur- 
ance companies appear not to be in en- 
tire agreement about the subject, the in- 
surance trust has in recent years become 
a wholesome addition to the trust field. 
Undoubtedly, this form of trust instru- 
ment has encouraged thousands of indi- 
viduals to acquire more adequate life in- 
surance protection. Any instrumental- 
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ity that accomplished such a result is an 
agency for economic well being. A some- 
what closer harmony between insurance 
and trust companies is essential for the 
continued growth of this form of trust. 


Taxation Policy 


The subject of taxation touches upon 
both the social and economic aspects of 
the trust. That the trust is a device 
through which the lawful escape from 
tax burdens is sought in numerous in- 
stances cannot be denied. In fact, Mr. 
Scott, in his article on Fifty Years of 
Trust (Harvard Law Review, 1936) 
makes the statement to the effect that in 
a broad sense the trust procedure has in- 
volved a long struggle between the tax- 
payer and the Government. 


The position of the trustor who seeks 
honorably and within the law to avoid 
undue burdens of taxation through the 
trust method may well be justified; and 
limitless variations of this endeavor may 
be anticipated as taxes, State and Fed- 
eral, become more onerous and approach 
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the point of confiscation. Certain it is, 
however, that these practices will contin- 
ue to evoke hostile criticism, and out of 
this some stigma comparable to the ear- 
lier experiences herein referred to may 
attach to the trust and all its devices. 
Inevitably regulatory measures and 
further “loophole tax statutes” may be 
expected. No tax measure ever devised 
has been proof against some lawful eva- 
sion; and few evasive methods, the trust 
included, are permanently safe from sub- 
sequent legislation. In the very recent 
and helpful article by Mr. George Maur- 
ice Morris (American Bar Association 
Journal, Sept. 1937) he calls attention 
to the failure of many trust provisions 
to accomplish their desired results in the 
matter of avoiding inheritance or income 
tax burdens. Unquestionably a total 
disregard for sound public policy both 
in the matter of taxation and the efforts 


of trustors to avoid the consequences. 


thereof will prolong and intensify the 
struggle between the Government and 
the trust-creating taxpayer. Neither the 
social nor the economic consequences of 
such a continued antipathy will be whole- 
some or constructive. 

It might as well be recognized as a 
sound principle that no privately owned 
property or earnings can long by any 
contrivance escape its just share of the 
public tax burden. Attempts to violate 
this principle will fail and ought to fail. 

In brief, our thesis is this: Trusts are 
founded on the principle of faith; they 
are or should be essentially related to 
character building, and are national as- 
sets from a thrift and investment point 
of view. They are agencies through 
which much of world benevolence is be- 
ing accomplished. They are social and 
economic bulwarks in our changing na- 
tional life. It will be in keeping with 
the honorable traditions of the American 
Bar if these salutary agencies are kept 
upon a high plane of individual character 
and public morality. 


Louis S. Posner has resigned as a mem- 


ber of the Mortgage Commission of the 
State of New York and has resumed the 
general practice of the law in New York 
City. 
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Detroit Research Week 


RUST Research Week, conducted by 

the American Bankers Association 
through the Detroit Chapter, American 
Institute of Banking, was held here 
October 4-9, under the direction of Gil- 
bert T. Stephenson. The meeting was one 
in a series of conferences on trust re- 
search being held in various parts of the 
country in cooperation with institute 
chapters, members of the Graduate 
School of Banking, trust associations 
and other groups. 

The Trust Research Department of the 
Graduate School of Banking, of which 
Mr. Stephenson is director, was organ- 
ized in 1937 by virtue of a grant from 
the Educational Foundation of the Amer- 
ican Bankers Association. 


The program of Trust Research Week 
included a number of luncheon and 
dinner meetings and conferences with 
trust men; instructors in the institute 
chapters; students in the College of Law 
of Wayne University, the Detroit Col- 
lege of Law and the Law School of the 
University of Detroit; judges of probate; 
the Michigan Bankers’ Association; 
members of the bar, and life underwrit- 
ers. 

Among the topics which were dis- 
cussed at the various meetings were: 
“The Objectives of Trust Research 
Week”; “How the Graduate School of 
Banking Fits into the Program of the 
American Institute of Banking”; “The 
Administrative Provisions of Michigan 
Trust Instruments”; “Will Your Will 
Work”; “The Investment Provisions of 
Michigan Trust Instruments”; “The 
Lawyer’s Part in the Investment of 
Trust Funds in Michigan”; “The Cost of 
Trust Administration”; Trusteeship— 


Another Option of Settlement”; “Bases 
and Sources of Trust Compensation”; 
“The Need for Adult Education”; “Re- 
search—The Pathfinder in Banking and 
Trust Business.” 





In the suit to establish the domicile of the 
late Col. Edward H. R. Green, son of Hetty 
Green, testimony has been adduced that he 
purchased carloads of dresses for girls 
whom he was financing through college. 
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United States Government 
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Reconstruction Finance 
Corporation Notes 
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Loans, Discounts and 
Bankers’ Acceptances . 140,689,690.23 
Interest Receivable, Ac- 
counts Receivable and 
Ocher Assets . . ... 
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Pacttweaes «2 sw ls ls 
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esGeeast . =... . 
Liability of Others on Ac- 
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Equities in Real Estate 
Banking Premises—Equity 
and Leasehold ;. 2399325627 


$423,914,226.58 
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2,500,000.00 
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2,332,606.87 
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Deposits . $343,481,740.43 


Outstanding 
and Cer- 
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Checks 14,739,283.03 358,221,023.46 


Dividend Payable October 


1, 1937 hig? ia ta 625,000.00 


Accounts Payable and Other 
Liabilities 2,449,920.66 
Acceptances and Letters of 


Credit . 9,005,180.22 


Acceptances, etc., Sold with 


Our Endorsement 8,352,644.32 


Reserve for Contingencies.  4,634,735.90 


Capital 12,500,000.00 


Surplus 25,000,000.00 


Undivided 


Profits 3,125,722.02 
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Drafting Trusts to Serve Social Ends 


Distribution, Invasion, Duration and Spendthrift Clauses 


ROSWELL H. CHRISMAN 
Of Mayer, Meyer, Austrian & Platt, Chicago, Illinois 


O me it is apparent that the unso- 

cial element, represented by the car- 
toon on this page, does not spring from 
the fact that the lad’s Grandfather left 
him some money, but that the harm 
comes from the manner in which the 
gift was arranged. If a portion of the 
principal of the fund left by the Grand- 
father could have been used for his edu- 
cation and the balance had been dis- 
tributed to him after he had arrived at 
the age of discretion a very different re- 
sult would have been almost sure to fol- 
low. The full responsibility would have 
been his; whether he had anything to eat 
for breakfast the next morning would 
have depended solely upon his own ac- 
tions. Instead of destroying his ambi- 
tion the 
fund would 
have been 
of assis- 
tance to him 
in starting |js, 
in business | 
or in a pro- 3 
fession. The }/°{;:; 
ruination of 
this boy’s 
life was the 
fault of the 
Grand- 
father and 
his lawyer. 
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tor’s wishes in legal language. A lawyer 
engaged in the drafting of trusts has had 
a far greater opportunity to observe how 
various plans of trust distribution have 
worked out than has his client, and in 
my opinion it is his duty to advise his 
client respecting the probable result of 
the plan of distribution proposed and to 
see to it that no unsocial elements ap- 
pear in the executed document. 


Proper Distribution 


From the social point of view, I believe 
that the best effect will be produced upon 
a male beneficiary by a distribution of 
25% of the principal of a moderately 
sized trust at about age 25, 25% at age 
30 and the balance at 35. If the portion 
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as to the ease with which funds can dis- 
appear, and he should be ready to use bet- 
ter judgment or to seek advice from able 
counselors respecting subsequent distri- 
butions. 

An opinion which one frequently hears 
expressed seems to be that the distribu- 
tion of a daughter’s share of an estate 
should be long delayed or entirely with- 
held. Personally I incline to the belief 
that a daughter will be as successful in 
holding on to her estate as a son. If a 
young woman has a yen for handling her 


own affairs, facts respecting investments 
are as available to her as they are to her 
brother, and if she wishes to rely upon 
others she can readily obtain the advice 
of a trust company or an investment ad- 
visor. 


Spendthrift Considerations 


If the daughter is already married, 
and the son-in-law’s characteristics are 
definitely known to be a menace to the 
preservation of the estate at the time the 
Will is drawn, then of course considera- 
tion must be given to that fact, but if a 
daughter is not yet married certainly a 
Testator is wasting time in trying to 
protect his daughter against an improvi- 
dent son-in-law whom she very probably 
will never select. If a husband needs fi- 
nancial aid it may be the wife’s duty to 
assist her husband if the purpose ap- 
pears to be for the general family good, 
but if a husband cannot be trusted with 
money the wife will find it out soon 
enough and will not be inclined to repeat 
the experiment. 

Unless definite characteristics of the 
spendthrift appear in a son, a daughter 


or a daughter’s husband, at the time the 
Will is drawn, the wisest course from the 
social point of view is to provide for an 
outright distribution of the principal of 
a trust to children after they have at- 
tained years of discretion. That is par- 
ticularly true in preparing an instru- 
ment for a Testator whose children are 
infants and their tendencies are there- 
fore undetermined. If for tax reasons it 
seems advisable to have a trust continue 
during the entire lives of children, make 
those children the trustees or co-trustees 
so that the responsibility of the estate, 
which will provide a substantial portion 
of their own income and which is to be 
preserved for their children, will be 
theirs. 


A practice of automatically and indis- 
criminately making every Trust last as 
long as the rule against perpetuities will 
allow, without any regard to the exigen- 
cies of the particular situation, is abso- 
lutely vicious. Such a practice places 
upon the trustee or trust company the 
burden of handling innumerable little 
trusts which are costly to operate, which 
present difficult investment problems and 
which are of no value to anyone because 
the income is too small to be of any real 
aid to the beneficiaries. 


Trust Company Advertising 


Mr. Broughton has mentioned that 
trust company advertising has had an 
influence upon the tendency of a wealthy 
man to be reluctant to trust his own chil- 
dren with the control of his estate. While 
such propaganda may have been the im- 
mediate motivating cause I believe that 
the real reason for this reluctance lies in 
a deep rooted a priori conception in hu- 
man nature. In support of that, I re- 
mind you that although the Roman Law 
had no duplicate for the Common Law 
trust as we know it today the Roman 
lawyers did attempt to postpone the con- 
trol of property by the immediate heir 
through the use of the fidei commissum 
and many of the elements of our trust 
were realized in the little used fiducia. 
Respecting the antiquity of this fear of 
the inability of the younger generation 
to handle property I recall for you an ex- 
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cerpt from Ecclesiastes which is at- 
tributed to Solomon: 

“Yea, I hated all my labor which I had 
taken under the sun: because I shall leave 
it unto the man who shall be after me. 
And who knoweth whether he shall be a 
wise man or a fool?***” 


I submit that trust company advertis- 
ing had very little effect upon that state- 
ment. 


Invasion of Principal 


The second way in which trusts can 
be made of greater benefit to the benefi- 
ciaries is by authorizing the Trustee to 
invade principal not only to meet emer- 
gencies but to aid in the support of the 
beneficiaries if income becomes inade- 
quate. 


By and large the person nearest the 
Trustor’s or Testator’s heart is the first 
income beneficiary. The remaindermen 
are frequently grandchildren or nephews 
or nieces whom the Testator hardly knows 
or may never see. The courts on the 
other hand have been so imbued with 
the sacredness of the trust and with the 


idea that every dollar of principal must 
be held intact so that the Trustee can 
turn over just as much as he received 
that line after line of decisions have been 
handed down requiring the income bene- 
ficiary to contribute to the preservation 


of principal. The depression made the 
need for relief from these decisions very 
clear. 


Reduction of Income 


In many parts of the country the in- 
dividual small mortgage was a prime 
trust investment for several decades. 
Mortgages went into default right and 
left and the mortgage market disappear- 
ed with equal alacrity. A good part of 
the income from the type of investment 
which conservative trustees throughout 
the state had considered for years to be 
absolutely safe had disappeared over- 
night. Many of these defaulted mort- 
gages had to be foreclosed; income pro- 
ducing securities had to be sold. to pay 
for that expense. After the properties 
were acquired another outlay was neces- 
sary to put them in tenantable condition. 
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Rents were so low that maintenance 
costs and taxes consumed most of eds in- 
come. 


At the same time the Federal Govern- 
ment had brought about such a reduction 
in money rates, that every company 
whose financial position would possibly 
justify it, called in their 4% and 5% 
bonds and refinanced them at substan- 
tially lower rates. All sound corporation 
bonds which had not been called and 
which were not quoted materially above 
their call price and all good municipal 
bonds were selling at such a high prem- 
ium that the average return on corpora- 
tion bonds was only slightly more than 
3% and on municipals of medium maturi- 
ties slightly more than 2%, and all short 
term governments were earning 2% or 
less. No other types of investment were 
available to a trustee in Illinois which 
had been limited to legals. The result 
was that a widow, income beneficiary, 
was suddenly faced with the stern reality 
of receiving % or % of the regular in- 
come to which she had properly become 
accustomed. A very real service could 
have been rendered such beneficiaries 
had the trust department permitted the 
Trustee to invade principal during this 
period for the adequate support of the 
life tenant who after all was dearest to 
the heart of the Trustor. 


Limitation to “Legals” 


Closely tied in with this question is the 
matter of limiting a Trustee to invest- 
ment in trust legals. At the time that 
these wills containing a specification for 
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trust legals were drawn such a limitation 
was considered as evidence of the great- 
est care and conservative foresight on 
the part of a Testator, yet we have just 
seen the hardship which that care 
brought upon the beneficiary. In the 
depths of the depression legal trust in- 
vestments in Illinois were yielding be- 
tween 2 and 3%, while at about the 
same time H.O.L.C. 4’s were selling in 
the low 80’s. These bonds, which paid 
an excellent return at those prices and 
which were a sound investment as is evi- 
denced by the fact that they were later 
called at par and were legalized in Illi- 
nois in 1935, could not be purchased for 
such a trust. 

No where is the “dead hand” as much 
of a failure as in anticipating invest- 
ment changes. Therefore again I urge 


you to make trusts render the greatest 
service by including broad investment 
powers and by providing that the bene- 
ficiaries most beloved by the Testator 
may be cared for from principal should 
unforeseen circumstances make the in- 
come of the trust inadequate. 


Desirability of Spendthrift Clauses 


A great deal has been said and more 
has been written against the spendthrift 
trust... Efforts are now being made to 
limit its effect by Statute.2 While its 
result seems clearly wrong in cases 
where spendthrifts with large incomes 
have escaped paying their creditors for 
necessities,*? yet certain individuals of 
whom I have personal knowledge have 
been saved by such a clause from becom- 
ing a public charge. 

In one instance, the collectors started 
closing in, trouble began in earnest. An 
advancement against future income was 
first urged; then a commercial depart- 
ment loan was pleaded for, and then 


1.Ochiltree, Trusteed Capital v. Grade & Indus- 
try (1932) 18 A.B.A.J. 538; Lukens, Trust Es- 
tates and character (1932) 18 A.B.A.J. 137; Lor- 
ing, “Some of the Unwritten Law of Trusts” in 
Trust Companies, February 1928, p. 187; Gris- 
wold, Spendthrift Trusts (1936). 

2Smith, Maclin F., “‘A study of the Proposed 
Statute on Spendthrift Trusts’, Trust Bulletin,— 
June, 1937, p. 18. 

8Hamilton v. Drogo, 241 N. Y. 401, 150 N. E. 
496 (1926). 
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complete liquidation of real estate and 
personal property tax reserve accounts 
and payment out of all these reserved 
funds was demanded. Lawyers were 
employed by the beneficiary to force the 
Trustee to make a loan and to break the 
trust, and by the installment contract 
creditors to enforce collection, but 
through it ail the spendthrift clause 
stood fast and the beneficiary still has a 
monthly income even though it is wholly 
inadequate in his eyes. 


Andrew W. Mellon’s Will 


On September 20, 1937, the will of the 
late Andrew W. Mellon was filed in the 
office of the Register of Wills in Pitts- 
burgh. After providing for servants 
and employees, disposing of paintings 
and objects of art and bequeathing 
household and personal effects to his two 
children, the testator left the residue to 
his trustees for distribution exclusively 
for the public, religious, charitable and 
educational purposes specified in the deed 
creating the A. W. Mellon Educational 
and Charitable Trust in 1930. 

Powers of the broadest scope are given 
to the trustees, as to time and manner of 
distribution, character of investments, 
retention of securities, distribution in 
kind, and borrowing money. Clause 
10(g) goes further: 


It is my intention that my executors 
shall have full power, authority and dis- 
cretion to deal with any situation which 
may arise respecting my estate, or any 
part, thereof, in such manner as they 
shail deem advisable and for the best in- 
terests of my estate, and therefore I di- 
rect that my executors shall have as full 
power, authority, and discretion in re- 
gard to my estate, and every part there- 
of, as if they were the actual owners 
thereof, and the grant to my executors in 
this my will of any specific power, au- 
thority or discretion or the failure 
to grant specifically to them herein any 
other power, authority or discretion, shall 
not be construed to limit or curtail in any 
way the full and complete power, author- 
ity and discretion which it is my inten- 
tion shall be exercisable at all time by 
my executors respecting any and all mat- 
ters of whatsoever character pertaining 
to my estate, or any part thereof. 
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FIDELITY- PHILADELPHIA 
Trust COMPANY 


Organized 1866 
Statement of Condition, September 30, 1937 


RESOURCES 

Cash on Hand and in Banks $31,213,957.31 
U. S. Government Securities and Home 

Owners’ Loan Bonds 15,811,812.50 
State, County and Municipal Securities ..  32,199,943.18 
Other Investment Securities 20,664,103.03 
Loans 23,346,829.75 
6,074,421.15 
3,315,370.35 
$132,626,437.27 

LIABILITIES 
Ce ee a ks i ew nce oo eres $6,700,000.00 
Surplus 15,000,000.00 
Undivided Profits 2,217,380.16 
Reserve for Contingencies 1,062,151.10 
Reserve for Interest and Taxes . 731,968.54 
Other Liabilities 406,472.48 
Deposits 106,508,464.99 
$132,626,437.27 


United States Government obligations and other securities carried at $14,284,185.79 in 
the above statement are pledged to secure Government, State and Municipal deposits 
and for fiduciary purposes as required by law,and to secure Clearing House exchanges. 


WILLIAM P. GEST MARSHALL S. MORGAN 
Chairman of the Board Tresident 
J. CALVIN WALLACE 


Treasurer 


135 South Broad Street 
325 Chestnut Street 6324 Woodland Avenue 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Purchasing Power or Dollar Stability? 


Some Recent Considerations in the Investment of Trust Funds* 


LOUIS S. HEADLEY 
Vice-president, The First Trust Company of St. Paul, Minnesota 


HE common law trust has always 
been a problem child. There never 
was a time when his well-being was free 
from anxiety. Sometimes he appears to 
have congenital difficulties, perhaps a 
weak constitution inherited from a way- 
ward father; he has not been well born. 
Sometimes he falls into bad company 
and is duped or robbed by his associates. 
Occasionally drastic’ action is necessary. 
A trust may need to be trimmed severely 
to preserve what remains. 

Nor can I say much about the company 
which our trusts are keeping. There are 
good and bad bonds and there are good 
and bad stocks. Mr. Lawrence of the 
Crocker First National Bank of San 
Francisco in a recent study! found that 
while stocks are increasing, bonds of the 
better kind still predominate, at least 
among the company chosen by the trus- 
tee. Mortgages are few and on the 
whole are not regarded as highly as they 
once were. 

Within the family the trustee has 
found that the little children are safer 
when they play together in a common 
trust fund. The Federal Government has 
recognized the benefits and has provided 
that a cooperative investment program 
conducted according to rules to be pre- 
scribed by the Federal Reserve Board 
shall not be taxed as a separate entity. 
At least eight states have authorized 
some form of investment cooperation. 


The New Gospel 


In the matter of providing an income 
the trustee finds a serious problem. The 


*From address before 16th annual meeting, 
American Bar Assn. 

1. Reported in August, 1937 issue of Trust Com- 
panies Magazine, page 153. 


needs of the child are always increasing 
while the net income continues to fall. 
Old employees don’t produce as much as 
they once did. A faithful bond which 
turned in 5% to 6% has been replaced 
by one which thinks that from 3 to 3%% 
is a day’s work. Government agencies 
have edged up and demand to be fed at 
the first table. 

I wish to speak of a cult which has 
already assumed large proportions, one 
which has intrigued not only trusts but 
trustees and is seriously shaking the old- 
er faiths—the belief that a trustee must 
attempt to maintain the purchasing pow- 
er of his trust. 

There is always the danger in doubt- 
ing the new or the unusual that one will 
be charged with moral cowardice on the 
one hand or with mental inertia on the 
other. Enthusiasm for a new heaven 
leads many to forget the old earth. Per- 
haps, therefore, it will do no harm to 
examine the foundation of this latest 
faith to see how firmly it rests on solid 
rock. It may be well grounded. Dog- 
matic rejection has no more place in our 
inquiry than unthinking acceptance. 

The argument of the new gospel runs 
something like this, that we hang by a 
slender thread over the doom of infla- 
tion, that salvation is offered through 
the merits of common stocks, and that the 
trustee who fails to avail himself of it is 
lost. 


What is This Doom? 


The tendency of inflation is always to 
reduce the purchasing power of the 
monetary unit. Its burden falls first on 
those who own money or who are depen- 
dent on fixed incomes for support. Into 
this class fall the beneficiaries of many 
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trusts. Thedangeris ours. It behooves 
us, therefore, to examine into the nature 
and reality of this monetary inferno. 

It is not a new creation. Ever since 
money replaced barter the value of the 
unit has fluctuated in relation to com- 
modities. From the close of the Civil 
War to 1896 the American dollar more 
than trebled. The owner of fixed obliga- 
tions was then the unwitting benefactor. 
The 1922 dollar was less than half the 
dollar in 1865. The low of 1920, how- 
ever, was of but short duration. By 1933 
it was 26% larger than in 1913 and 75% 
larger than in 1929. Sometimes the dis- 
advantage has been on the side of the 
debtor and sometimes on the side of the 
creditor. It is the fluctuation which is 
disturbing to an established scale of liv- 
ing. 


Governmental Greasing 


The thing which distinguishes the 
present situation is the grease which has 
been applied to hasten the descent of the 
dollar. The administration has declared 
that commodity prices are disproportion- 
ately low and must be raised. It has un- 
dertaken to do this by cheapening the 
dollar. By offering $35 rather than 
$20.67 for an ounce of gold a dollar be- 
came worth but 59.06% of its former 
value in terms of gold. Large Govern- 
ment expenditures were commenced with 
the definite purpose, among others, of in- 
creasing the amount of money in circula- 
tion and speeding its velocity. To in- 
crease bank deposits and enlarge the 
basis for credit, great quantities of Gov- 
ernment bonds were sold to the banks 
and paid for with deposit credit. The 
danger was, and to a degree still is, that 
the well may turn out to be a gusher and 
get beyond the control of the primers. 

There was need for a certain amount 
of reflection. “Demand deposits” in 
member banks had fallen from about six- 
teen and one-half billions in 1929 to about 
twelve billions in 1933. There was little 
velocity and prices were low. Fixed in- 
comes then looked good. On the way up, 
however, demand deposits have long since 
passed the sixteen and one-half ‘billions 
of 1929 and are now about twenty-one 
billions. If the increase had come from 
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business activity, it would*not be disturb- 
ing; but coming as it does largely from 
financing a government deficit through 
the banks, it has a definitely inflationary 
tendency. 

In addition to these artificial measures 
there are natural factors tending in the 
same direction. Frightened by the fear 
of even greater inflation abroad and at- 
tracted by the assumed investment pos- 
sibilities in American securities, and 
foresighted as some countries have been 
in accumulating war reserves here, gold 
has flowed to this country in large quan- 
tities, further enlarging the basis for 
credit. Moreover, there is the normal 
movement toward expansion which fol- 
lows cyclically in the wake of a depres- 
sion. When to these elements there may 
be added the factor of velocity whereby 
money can multiply its effectiveness 
through rapid turnover, no one sensitive 
to the facts can doubt the existence of a 
situation which can result in a very 
large inflation. 


Control Mechanisms 


It would be foolish to assume that the 
President and his advisors are unaware 
of the dangers of the policy upon which 
they have embarked, or that they have 
not taken measures to protect against a 
gale. Thus the $2,800,000,000 profit on the 
dollar devaluation was not put at once 
into circulation but was mainly used to 
establish an exchange stabilization fund. 
A large amount of gold has been “steril- 
ized” or made unavailable as a basis for 
credit. The reserve requirements for 
banks have been increased 100%. The 
President has not exercised the power 
granted him to issue $3,000,000,000 of 
greenbacks, and the danger of fiat money 
for the present seems largely to have 
passed. The power to fix rediscount 
rates and the authority to engage in open 
market operations are powerful instru- 
ments in the hands of the Federal Re- 
serve Board to control an over-expansion 
of credit. How far Congress and the 
Board will have the wisdom and fortitude 
to use these measures in the face of 
boom prosperity and pressure groups, 
and the degree to which they would be 
effective may be questioned. But at least 
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they are there and promise some protec- 
tion. Unless the inflationary movement 
increases more than now seems probable, 
or the controls give way, the danger of a 
seriously cheapened dollar does not now 
seem great. 

The apparent effects of inflationary 
measures in this country are as yet sur- 
prisingly few. The thread by which we 
hang is not as weak as some have sup- 
posed; the controls which have been es- 
tablished may yet save us from catas- 
trophe; in fact, it is far from inevitable. 


Offers of Salvation 


Are there ways of escape? Two meth- 
ods suggest themselves; one is through 
flight from a depreciating currency. If 
dollars are depreciating, one is seeming- 
ly well to be out of them and into tangible 
property, lands and commodities whose 
usefulness continues the same. 

The other road contemplates an ulti- 
mate return to dollars but in an increased 
amount. Decreased purchasing power 
is to be compensated for through more 
dollars, not through savings but as an 
unearned increment resulting from a rise 
in the market. The suggested medium 
for the speculation is common stocks. 
Corporate shares largely represent tan- 
gible property and earning power. In 
theory they give the protection of tang- 
ible property, but can be changed into 
dollars when the top of an inflationary 
movement has been reached. If the 
speculation has been successful, the num- 
ber of dollars will have been increased 
to compensate for a loss in their purchas- 
ing power. 

But how certain is the sequence? While 
the record is complicated and often ob- 
scure, it seems probable that on the whole 
tangible assets and common stocks fared 
somewhat better in the German cata- 
clysm and to a lesser degree in Italy and 
France than did fixed obligations. How- 
ever, the results are not clear. As W. S. 
Landis points out in his studies, “only 
those stocks could be chosen (for com- 
parison) which were in existence in 1913 
and throughout this period.” ‘The mor- 
tality of business at this period,” he says, 
“was perfectly enormous.” 
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So in Germany one had to choose a 
stock which was certain to survive. More- 
over, the investor had to get out at the 
right time. Furthermore, collateral fac- 
tors, such as taxes and preferential treat- 
ment of creditors, often deprived the 
speculator of much of his gain. Mr. 
Landis, who on the whole makes a good 
case for stocks, concludes his study of 
bonds with this quite unexpected para- 
graph: “The situation with respect to 
fixed interest bearing obligations looks 
quite distressing on the face of it, but in 
conversations with German bankers they 
told me that as a whole a large portfolio 
of bonds .... probably showed a better 
average liquidating value at the end of 
the inflation than a similar large port- 
folio of common stocks.” “Of course,” 
he says, “there were a few lucky specula- 
tors who held their capital through the 
inflation by switch and by lucky guesses 
but the number is almost infinitesimal.” 
This is non too reassuring. 

We have had some experience already 
in the United States with attempted 
hedges against inflation. Those who sold 


high-grade bonds in 1933 at substantial 
losses and invested in speculative com- 
mon stocks saw their stocks go up. But 


the bonds went up too. Frequently they 
forewent income in anticipation of capi- 
tal gain. When the gains were realized, 
they paid heavy taxes on the profits, and 
the net results were no better than as 
though they had stayed in high-grade 
bonds. 

To succeed in increasing dollars 
through stock market operations in a 
time of inflation it appears that— 


lst—One must select shares which can 
withstand a chaotic monetary pe- 
riod. 


2nd—They must be in companies 
which are conservatively man- 
aged. In Germany it was only 
the conservatively operated com- 
panies which came through. 


3rd—The companies must be engaged 
in the right kinds of business. 
Textiles did the best in Germany, 
although they might not here— 
railroads did the poorest. 
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4th—One must move out of stocks and 
into bonds at the right time; oth- 
erwise the speculative profits will 
be lost; and 


5th—One must be plain lucky. 


Res and Quantum Theories 


A trustee in a sense is a divided or at 
least a composite personality. He is a 
mixture of himself, of the testator, of 
equity judges, of life tenants and of re- 
maindermen. Some are dead, but still 
live in trust instruments and in decided 
cases; some may yet be unborn. An in- 
dividual may forego income and live on 
capital gains; or if no gains result, he 
may sustain himself for a time from 
principal; at a later date if fortune turns 
he may recoup principal from surplus in- 
come. He is not bound by trust agree- 
ments or court decisions, or by the rela- 
tive interests of the present and the fu- 
ture. He is a free and independent 
agent. 

With a trustee it is quite otherwise. 
The rights of the present and the future 
must be separately maintained. A trus- 
tee must measure his authority by the 
trust instrument, by statutes and by case 
law. The test of a trustee’s action is 
not what a prudent individual would do 
for himself, but what he would do in a 
like relationship, or to accomplish a like 
purpose. 

Two theories have emerged as to the 
nature of the corpus of a trust, described 
by Nathan Isaacs of Harvard School of 
3usiness Administration as the Res and 
Quantum theories. The res theory con- 
ceives of the corpus as a thing. The 
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early trust was land. The legal title 
was entrusted to another ordinarily to 
defeat the incidents of common law ten- 
ure. The Statute of Uses abolished the 
naked trust and permitted only those 
which involved management. This, how- 
ever, seldom contemplated a change in 
the trust res, but only its operation to 
yield an income to the life tenant. Pres- 
servation of principal was automatic. It 
was a thing. Its value was immaterial 
—the land always remained. 

The quantum theory is quite different. 
It thinks in terms of value measured in 
money and came with the great increase 
in personal property. Principal was no 
longer a thing to be preserved but a value 
to be maintained. The trustee loaned 
funds on a reliable promise to return a 
like number of English pounds or Ameri- 
can dollars. The interest belonged to the 
life tenant. The promises to pay in 
pounds or dollars went to remaindermen. 

While both theories find frequent ex- 
pression in the law of trusts, the quan- 
tum theory is in the clear ascendancy. A 
settlor ordinarily thinks in terms of 
value rather than of particular securities 
when he creates a trust. The remainder- 
man, too, expects to receive $100,000 
worth of securities at the end, rather 
than the particular issues with which the 
trust started. It is little consolation to 
one who is handed a seriously depreciated 
stock or bond to be told that it is the very 
security received from the settlor. For 
the trustee the quantum theory has be- 
come a virtual necessity. Ordinarily he 
has been considered blameless if he has 
maintained the dollar value of his trust, 
and blameworthy if he has not. 


Convertible Dollars 


So far as I am aware the “value” of 
the quantum theory has always referred 
to legal tender dollars. Until the com- 
modity dollar is accomplished, any at- 
tempt to maintain a commodity value 
necessitates a conversion of dollars into 
commodities or tangible assets and a 
frank abandonment of the quantum 
theory. Then the trustee becomes re- 
sponsible for a res. When he accounts, 
it will be in terms of things higher than 
value; or if the program has been suc- 
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cessfully completed, he will show more 
dollars than he started with. Nice prob- 
lems will then arise. Suppose a Pennsyl- 
vania trustee sought to hedge through 
the purchase of common stocks. Suppose 
that the stocks greatly increased in dol- 
lar value. Suppose further that the cor- 
porations then split their shares and de- 
clared large stock dividends. Would 
they belong to life tenants or remainder- 
men? Under the Pennsylvania Rule, 
which adopts the quantum theory, the 
trustee is obliged to maintain “value” by 
crediting a necessary portion to princi- 
pal; the rest of a stock dividend goes to 
income. But what does Pennsylvania 
mean by “value?” Heretofore it has 
meant dollars. If it still means dollars, 
the life tenant would have the benefit of 
the speculation while the remainderman 
would assume the risk. 


There should be some fairly definite 
idea of what a trustee is expected to 
maintain. If he has complete freedom 
of action, is it his duty when inflation 
threatens to convert dollars into things 
in the rather uncertain expectation that 
by shifting to a res he can later recon- 
vert the res into more dollars? And 
when deflation threatens, is it his duty to 
convert things into dollars in an effort to 
maintain the dollars he already has? If 
so, his duty is far different and greater 
than has heretofore been required or ex- 
pected. It injects a variable standard 
almost impossible to attain. 

If we hold to the theory which expe- 
rience has accepted as most consonant 
with the trust relationship, we seem 
forced to the conclusion that a trustee has 
no duty to attempt to compensate for a 
fluctuating currency. If this is so, then it 
means that beneficiaries of trusts like 
annuitants and all others dependent upon 
fixed income must accept a lot which, for 
better or for worse, is tied up with the 
dollar. 


Meeting the Trustor’s Wishes 


Perhaps a more realistic approach will 
be found through the wishes and pur- 
poses of the settlor. These are the ulti- 
mate criteria. Undoubtedly a testator’s 
first desire is that his immediate known 
dependents shall never be in want. With 
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the remote remaindermen he is less con- 
cerned. He wants protection for his wife 
and children. Some accept as a neces- 
sary corollary that when inflation threat- 
ens he would want his trustee to attempt 
to maintain the purchasing power of 
their income. 

The wants of the beneficiaries may be 
met in other ways. Their income may 
be sufficient, despite any probable in- 
crease in the cost of living, to keep them 
in comfort; or they may have indepen- 
dent sources of income or principal upon 
which to draw; or the testator may have 
provided, as many have, that the prin- 
cipal as well as the income of the trust 
may be used for their comfort if the sit- 
uation requires. He wants to provide a 
back-log for those for whom he is re- 
sponsible. 

While more recent wills often give 
trustees broad investment powers, it 
does not follow that speculation in dol- 
lars is intended. A reasonable amount 
of stocks may be wanted for other rea- 
sons. Although the dollar has fluc- 
tuated widely in the past, and although 
the possibility of inflation is well known 
today, there has been virtually no direc- 
tion on the part of testators to attempt 
to protect against it. Apparently they 
have preferred rather to make other pro- 
visions for their beneficiaries or even to 
contemplate for them a reduced standard 
of living. 

Where the purchase of stock is express- 
ly authorized, the trustee need not as- 
sume that it requires a speculative pro- 
gram for remaindermen. But if this is 
intended, it should not involve the whole 
of the trust, perhaps not more than 25 or 
30%. Only the shares of corporations 
which are conservatively managed and 
free from debt should be bought. When 
the inflationary movement is near its 
peak, the shares should be sold and the 
funds invested in fixed income bearing 
bonds. 

An interesting formula has been used 
by one company which requires that a 
predetermined percentage of a fund be 
invested in high-grade common stocks. 
By a “chipping off” process any increase 
due to market appreciation is invested in 
high-grade bonds. If stock holdings de- 
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preciate below the fixed percentage, pur- 
chasing is not resumed until some ac- 
cepted index discloses an upward busi- 
ness trend. The formula, however, is not 
intended so much as a hedge against in- 
flation as it is to provide a conservative 
program for participation in basic indus- 
tries and to give a diversification which 
otherwise may be unavailable. 


How will courts of equity deal with the 
duties and liabilities of a trustee in the 
face of possible inflation? I find nothing 
in the decided cases to indicate that gen- 
eral principles will be changed. A trus- 
tee’s broad duties are defined in the Re- 
statement of the Law of Trusts (1933) 


“ ,. . . the investments which a trustee can 
properly make are those which a prudent man 
would make in investing his property outside of 
ordinary business risks but with a view to the 
safety of the principal and to the securing of an 
income reasonable in amount and payable with 
regularity. It should be the policy of a trustee 
so to invest the trust property as to preserve its 
value while making it reasonably productive of 
income, rather than so to invest it as to jeopardize 
its preservation in the hope of increasing its value 
or increasing the income...” 
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The authorities stress three things. 
First: “the rule is intended and does ex- 
clude all speculation, all investments for 
an uncertain and doubtful rise in the 
market” (17 Am. & Eng. Enc. of Law— 
435). Second: the life tenant must be 
provided with an income which is both 
reasonable and regular, and Third: the 
trustee must so invest the fund “as to 
preserve its value.” While, as C. Alison 
Scully points out,* these principles do not 
necessarily preclude the purchase of com- 
mon stocks, it must be recognized that in 
the past and in the main their purchase 
has not met with legislative or judicial 
favor. The constitutions of three states 
and the statutes of many others express- 
ly prohibit their use. Massachusetts, and 
the states which follow it, have been less 
dogmatic, but do not dispute the princi- 
ples. 

The purchase of common stocks for a 
market rise even though the expected 
rise is from inflation certainly is a spec- 
ulation. It would seem that the ancient 


rule against it must be abandoned or 
definitely limited if speculation in dol- 


lars is to meet with approval. Dividends 
from many stocks have become fairly 
regular. However, this is merely by cus- 
tom and not by agreement. A stockhold- 
er ordinarily has no recourse if a divi- 
dend is passed. 


But what of maintaining the “value” 
both of income and principal? Here the 
trustee is met with a dilemma. If value 
means so many dollars, inflation creates 
no problem. But if “value” means pur- 
chasing power, the trustee finds himself 
definitely upon the horns. Either he 
must speculate in dollars and violate the 
first and second principles, or he must 
keep the dollars he has and violate the 
third. 


Can Authority be Found? 


If, however, the situation becomes so 
clear as to override all other considera- 
tions and to require dollar speculation, 
can courts give relief from the rigorous 
restrictions which still govern most sit- 
uations? In New York application was 


*“Common Stocks as Trust Investments”—1937. 
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made to the surrogate for permission to 
buy common stocks in disregard of a 
prohibitory statute. The surrogate, in 
denying the request, said, “1 know of no 
power in any court to declare an invest- 
ment to be lawful which the law-givers 
have declared to be unlawful... If 
there are considerations which justify a 
change of the class of legal investments, 
they should be addressed to the Legisla- 
ture.” But statutes may be construed. 
In Minnesota an authorized investment 
statute which has always been assumed 
to be mandatory upon corporate trustees 
has been held by several lower courts to 
be merely permissive. If permissive, 
we seem to be back to the common law 
doctrine of “due care.” This opens the 
way for the purchase of common stocks. 


Likewise in many trust instruments 
there is room for construction. With in- 
creasing frequency courts have been giv- 
ing broad interpretations to doubtful in- 
vestment provisions, even expressly per- 
mitting the purchase of common stocks 
if done with due care. Will courts of 
equity take the final step and remove an 
express prohibition in a will against the 
purchase of common stocks because of a 
changed situation? A Minnesota dis- 
trict court on an uncontested application 
by a trustee and at the request of the 
beneficiaries recently did so. 

If it eventually appears that to com- 
pensate for inflation a trustee should 
have bought common stocks, and if it is 
the law that a court of equity will re- 
move even express prohibitions against 
their purchase, then is it the present 
duty of all trustees to apply to have all 
such prohibitions removed and thereaf- 
ter in such cases and in all others to buy 
common stocks as a hedge, and failing 
so to do may it be that at some later 
date a trustee will be surcharged for 
having failed to take available measures 
which would have preserved the purchas- 
ing power of his trust? While such a 
course now seems improbable, if not fan- 
tastic, it is one to which a trustee can- 
not be wholly blind. 


The situation of the trustee today is 
somewhat like that of the dog that set 
out to catch another dog and in turn was 
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set upon by athird. The middle dog had 
a double incentive to run. So with a 
trustee, he wants to do a good job—to 
catch the dog ahead, but he wants also 
to avoid the fangs of the law which is 
always behind. This latter considera- 
tion is one which no trustee can afford 
to ignore. 


Scientific Study of Banking 


Plans have been completed to initiate 
an impartial and scientific study of Amer- 
ican banking, credit and other financial 
problems, according to a recent announce- 
ment by Robert Strickland, president, As- 
sociation of Reserve City Bankers. Mr. 
Strickland, who is president of The Trust 
Company of Georgia, Atlanta, declared 
that the emphasis will be on factual re- 
search. The Board of Trustees appointed 
‘to put this plan into operation is com- 
posed as follows: 

Winthrop W. Aldrich, chairman, Chase 
National Bank, New York City; Carl W. 
Allendoerfer, vice president, First Na- 
tional Bank, Kansas City; Edward E. 
Brown, president, First National Bank of 
Chicago; S. Sloan Colt, president, Bank- 
ers Trust Company, New York City; Ed- 
ward Elliott, vice president, Security-First 
National Bank of Los Angeles; James R. 
Leavell, president, Continental Illinois Na- 
tional Bank & Trust Co., Chicago; Charles 
E. Spencer, vice president, First National 
Bank of Boston; Robert Strickland; and 
Lyman E. Wakefield, president, First Na- 
tional Bank & Trust Co., Minneapolis. 

Among the problems which have been 
suggested for research study are: 

1. Changes in the capital requirements 
of business, the future of commer- 
cial loans, and the demand for short 
term capital loans. 

. The investment problem of banks 
and other financial institutions. 

. The significance of time deposits in 
commercial banks. 

. Consumer credit and installment fi- 
nancing—how may they be best re- 
= to our industrial and financial 
ife. 

. Real estate mortgage financing— its 
place in the banking structure. 

0 


Samuel H. Allen, trust officer, Peoples- 
Pittsburgh Trust Company, is giving the 
course in Trusts I at the Pittsburgh Chap- 
ter, A. I. B. Trusts II is being conducted 
by E. Alex, Hill, trust officer, Union Trust. 
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Sprague on Inflation Prospects 


Defining inflation as a very rapid and 
extreme upward movement of commodity 
prices, Dr. O. M. W. Sprague of Harvard 
University, speaking before the American 
Statistical Assn. in New York recently, said 
we have not yet had it in this country and 
he does not expect it. “A mere increase in 
the monetary gold stock is not sufficient to 
bring about an increase in prices. It must 
be accompanied by an intense demand for 
money and credit, for if there is no such 
demand, the added gold stocks lie dormant. 

“When we get an active demand from bus- 
iness for capital, then we can have infla- 
tion,” he said. “That condition does not 
exist now and the easy money policy has not 
helped to bring it about.” 

He expressed the belief that the govern- 
ment’s borrowing over the last three years 
had done no more than take up the savings 
which could find no outlet in other forms of 
investment. The fact that this borrowing 
has not exceeded savings, he said, is the 
reason why the mounting governmental de- 
ficit has not led to inflation. 

Our government’s credit is still strong, he 
said, and we need have no fear of a flight 
from currency into commodities. 

Little hope was held out by Dr. Sprague 
that maximum production or use of avail- 
able labor would be accomplished, and cited 
England’s low construction costs as a major 
factor in reducing unemployment and rais- 
ing the demand for many materials. Bus- 
iness recovery here, he stated, depends upon 
the pricing policy of business more than on 
anything which is done in Washington. The 
best way to improve the standard of liv- 
ing is to reduce the prices of goods in which 
the demand is elastic, adding, that business 
in this country is too prone to increase prices 
on every incipient increase in demand. 
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Condensed Statement, September 30, 1937 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and Due 

from Banks and Bankers $ 511,167,649.45 
U. S. Government Obligations 530,451,391.54 
Public Securities 44,314,572.16 
Stock of the Federal Reserve Bank 7,800,000.00 
Other Securities 18,907,978.25 
Loans and Bills Purchased 679,155,536.17 
Items in Transit with Foreign Branches 1,751,590.67 
Credits Granted on Acceptances 24,948,866.18 
Bank Buildings 13,323,347.87 
Other Real Estate 466,524.64 
Real Estate Bonds and Mortgages 3,074,802.61 
Accrued Interest and Accounts Receivable 17,181,255.42 


$1,852,543,514.96 


LIABILITIES 


Capital $ 90,000,000.00 
Surplus Fund 170,000,000.00 
Undivided Profits 10,657,925.52 
$ 270,657,925.52 
Dividend Payable October 1, 1937 2,700,000.00 
Miscellaneous Accounts Payable, Accrued Interest, 
EER ATL RED LS IES ST IO 19,257,869.96 
ITER aI a aE $ 43,766,995.63 
Less: Own Acceptances Held for 
Investment 18,818,129.45 
24,948,866.18 
Liability as Endorser on Acceptances 
and Foreign Bills 5,738,992.00 
Agreements to Repurchase Securities Sold 1,109,523.00 
Deposits $1,508,375,722.92 
Outstanding Checks 19,754,615.38 
1,528,130,338.30 
$1,852,543,514.96 


Securities carried at $42,401,978.52 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


(Member Federal Deposit Insurance Corporation) 





Clarifying Investment Desires 


Care in Ascertaining Settlor’s Wishes 


KENDALL B. CASTLE 
Of Castle & Fitch, Rochester, New York 


47 E have been too prone to give the 
trustee broad powers of investment 
with no expression of the testator’s or 
donor’s desires as to the more particular 
handling of investments for the trust 
fund. It is not wise to provide absolute- 
ly against sale, however desirable a par- 
ticular investment may appear to be at 
the time the trust is drawn, as it is im- 
possible to foresee what the future will 
have in store for any particular invest- 
ment. On the other hand, a limitation 
of the power of investment by a trustee 
is usually unwise. 


In the case of a trust subject to amend- 
ment or revocation, failure to incorpo- 
rate in the trust agreement the real de- 
sires of the donor or appropriate powers 
for the trustee may do little harm, as 
amendments can be made as difficulties 
arise, but with the tax laws as they are 
and are likely to continue, most trusts set 
up today are irrevocable, and once es- 
tablished a trust must be interpreted ac- 
cording to its terms however erroneous. 


In the case of a will containing trust 
provisions the scrivener may have the 
opportunity of correcting mistakes or 
improving the provisions to assist the 
trustee in carrying out the testator’s 
wishes when a new will is drawn, or the 
scrivener on getting more wisdom or ex- 
perience may and should advise the client 
to have a new will drawn to cover such 
defects, but after the death of a testator 
and after an irrevocable trust has been 
brought into being it is up to the trus- 
tee to make the best of the provisions 
that have been incorporated. 


From comment on address by Louis S. Headley. 


Naming a Corporate Trustee 


With the very difficult problem of in- 
vestment today and in the near future, 
is it not our duty as lawyers to advise 
clients to choose a corporate trustee, with 
demonstrated experience in investment of 
trust funds and with facilities for inves- 
tigation of investments? A client cre- 
ating a trust may have some member of 
his family or some friend in whose judg- 
ment he has confidence and who may 
know more of the desires of the client in 
the matter of investment than would the 
officers of a corporate trustee. Under 
such circumstances it may be desirable 
to add the relative or friend as a co-trus- 
tee. However, the desires of the creator 
of the trust in the matter of investment 
should not be left in the memory of either 
the officers of a corporate trustee or of 
an individual co-trustee. As a matter 
of fairness to the trustee any such de- 
sires should be incorporated in the trust 
instrument. 

I would call attention to the desirabil- 
ity of providing that in the case parti- 
cularly of trusts of small amounts the 
power should be specifically given to 
commingle the trust with other trusts in 
a common trust fund, so that there can 
be no doubt as to the propriety of so do- 
ing, whatever the law may be. 

Undoubtedly the trustee’s primary 
duty is to conserve the principal of the 
trust in dollar value for the remainder- 
man and at the same time secure for the 
life beneficiary the most net income suit- 
able to the tax situation of the benefi- 
ciary consistent with safety. With the 
barometer giving indications of possible 
inflation the trustee cannot shut his eyes 
to this possibly approaching storm. Mr. 
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Headley has clearly indicated the dan- 
ger of a wreck in the attempt to select 
common stocks to conserve purchasing 
power both for the life beneficiary and 
for the remainderman. Speculation fever 
may attack even a trustee as it undoubt- 
edly did many banks in their own invest- 
ments prior to 1929. 

Nevertheless, it seems very generally 
agreed that some proportion of common 
stocks should be included in most trusts 
where such investment can be made. The 
strength of some stocks as conservative 
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investments has been demonstrated in re- 
cent years. In the selection of stocks the 
position of the issuing companies in case 
of inflation should be thoroughly studied. 
This is in no sense speculation, but only 
good investment sense. Mr. Headley has 
pointed out that where there are life 
beneficiaries who are the special care of 
the creator of a trust a power may very 
well be given to invade the principal, par- 
ticularly to meet an unexpected need of 
such beneficiaries. 





Investments In A Changing World 


Effect of Taxes and Inflation 


GEORGE E. LLOYD 


Trust Officer, Pennsylvania Company for Insurance on Lives and Granting Annuities, 
Philadelphia 


E read in our daily papers of the 

increasing need of Federal and 
State income and we constantly wonder 
what new forms of effort can justifiably 
be exercised to extract from individuals 
and corporations more drops of energy 
stored up in earnings of various kinds. 


Let us look at the simple-every-day 
case of Mr. A. who came to my desk a 
short time ago. He brought with him a 
record of his holdings of real and per- 
sonal property which he had acquired 
from time to time. He wanted to dis- 
cuss the arrangement of his affairs prior 
to the drafting of his Will, as well as 
the necessary business features, so that 
he could plan for Mrs. A. and Mary and 
John, aged 14 and 16 respectively, and 
a maiden aunt who is blind and had lived 
in his home for several years. The in- 
evitable question was—“How much does 
Mrs. A. need to maintain herself and the 
children and Aunt Josephine so that they 
can avoid the risk of being hungry, or 
unclothed or unhoused and how much will 
it cost to educate Mary and John?” 


From statement as commentator on the address 
by Louis S. Headley. 


A Matter of Guesswork 


In my efforts to estimate, I was forced 
to “guesstimate” that not only taxes but 
possible inflation may both play havoc 
with my figures and cause me, unwitting- 
ly, to mislead Mr. A. into the belief that 
his family’s necessities can be met with 
an income of $9,500 a year when actual 
events shall prove that by reason of taxa- 
tion and inflation, his estate will produce 
only one-half of everything Mrs. A. and 
the children and the aunt will require 
each twelve months. 

It would have been much easier in his 
case if I could have had a clean slate 
upon which to write the first and all suc- 
ceeding figures and examples and esti- 
mates for him to follow, but the slate, as 
in his case, is usually brought with the 
figures filled in and so many times they 
represent purchases made and pet invest- 
ments tucked away in cotton and cam- 
phor, believing that by so doing one is 
conforming to the popular advice given 
years ago to “buy so-and-so and put it 
away in your safe deposit box and forget 
” 

No investment can be forgotten today 
and no investment can be put in a safe 
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deposit box for long without looking it 
over to see whether some feature does not 
cry out to be replaced by one having, for 
instance, in the case of a railroad bond, 
a better outlook for increased traffic or a 
more satisfactory fixed charge coverage. 
Then, if it is a utility bond, are its 
franchises temporary or permanent? 
What are the sources of operating reven- 
ue, size of issue—as compared to the 
sound property value. An investment 
analyst would be amused at the small 
number of questions propounded here as 
they represent but a fraction of the quer- 
ies he must have answered before he of- 
fers an opinion as to safety of invest- 
ment. Then these must be followed by 
answers to questions as to yield and mar- 
ketability. 


Diversification of Investments 


In discussing the question of inflation 
with an associate of mine who keeps fully 
abreast of events and trends, he said; 


“While it is entirely possible we will 
have further inflation, it would be unwise 
for trustees to regulate their investments 
on the theory of a wild and uncontrolled 
inflation,—and too much emphasis has 
peen placed upon this fear. The only 
safe plan for the trustee to follow is the 
plan of diversification of securities of the 
various types, as it is a matter of pure 
speculation as to which type of invest- 
ment, inflation will hit the hardest. Even 
amongst stocks, according to past history 
there have been particular stocks that 
have benefited, while others have not.” 


It is obvious that no one knows 
whether or not we will have inflation or 
what type of resources will be the least 
hurt by it, if it comes. We feel that 
each trust should not only be properly 
diversified among Government, Utility, 
Railroad and Industrial bonds and real 
estate mortgages, but should also, to the 
extent that the law permits, be diversi- 
fied as to senior obligations, convertible 
obligations,—which should prove satis- 
factory whether we have inflation or not 
—and equities. A wide list of the latter 
should not only give some inflation pro- 
tection, but also permit representation 
in fields in which no good senior securi- 
ties are available—for example—electri- 
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cal equipment and other industries and 
insurance. 

How to get enough yield to meet the 
real need of customers for the urgent 
necessities of life is the burning question 
today in the life of any trust man and 
when I say trust man, I include the law- 
yer who plans as well as administers es- 
tates and trusts. It is a belief, however, 
that wealth as we have been reared to re- 
gard it, is due for still lower rewards. 
“The predominant political philosophy” 
as has been said “is on the side of lower 
return” whether we like it or not. What 
will happen to wealth, so-called, in the 
immediate as well as the distant future 
no one can forecast. 


Conflict of Duties 


The question of the proper type of in- 
vestments for trust funds, has, as Mr. 
Headley has inferentially pointed out, 
two sides. One can be said to be the 
trustee’s duty to his trust and the second, 
his duty to himself. It is unfortunate 
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that there could be any possible conflict 
between these duties but such conflicts 
can and do exist and it is my feeling that 
nothing can be gained by ignoring them. 
A trustee should be able to invest the 
funds entrusted to him in the way he 
thinks best for the trust, without, at the 
same time, having to think of possible 
surcharge or other liabilities. 

For example, a small trust cannot be 
properly diversified, if invested by itself, 
unless the trustee is willing to incur a 
substantial annual loss in its manage- 
ment as commissions cannot equal the 
cost of handling a score of very small in- 
vestment units. He is in the unfortun- 
ate position of being forced to either 
make too few investments or to lose mon- 
ey. The commingled trust or “co-opera- 
tive investing’ would seem to be an ex- 
cellent solution of this problem. In any 
event, the Trustee must adopt the best 
plan and one that is fair to both the re- 
mainderman and the life tenant. While 
our primary duty may be to the life ten- 
ant, we owe a duty to both for which we 
are to buy. 
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Maturities 


Another of the constant problems in 
portfolio and estate planning is the ques- 
tion of maturities. With a fair amount 
of certainty we can assist a customer in 
having his investments paid at times to 
coordinate with his needs while living, 
but the exactitude of his time of death 
is beyond our ken to predict. Invest- 
ments for the benefit of the living are 
quite a different thing than those for 
post-mortem use. They both perform 
vastly different functions and the wisdom 
of Solomon must be quite nearly ap- 
proached if we are able to select one set 
of investments to perform both functions. 


I do not hesitate to say we in Pennsyl- 
vania believe we have the best law of any 
state upon the subject of legal trust in- 
vestments. It is the best because it is 
the latest and we had the benefit of the 
experience of all other states in the fram- 
ing of their laws. Both the history and 
the enlarged list of investments believed 
to be eligible are recorded in “Trust In- 
vestments in Pennsylvania”, published in 
1935 and a revised edition in 1937, so 
that at present individual and corporate 
trustees have available for legal trust in- 
vestments in Pennsylvania, 229 issues ag- 
gregating three and one-half billion dol- 
lars in par value in addition to govern- 
ment and state bonds and mortgages. 


Before the passage of this law a trus- 
tee could only buy railroad and utility 
bonds and properly diversify a legal trust 
at his peril. Similarly, Mr. Headley has 
pointed out the possible risks to a trus- 
tee in buying equities. The trustee 
should certainly not have to think of him- 
self or itself, when deciding what, if any, 
proportion of equities is in the best in- 
terest of non-legal trust estates. With 
this in mind and feeling that a modest 
proportion is justified, my Company has 
recently asked our Courts whether the 
usual non-legal clause implies the right 
to buy stocks. By divided opinion, the 
Orphans’ Court gives the right and we 
are now awaiting the decision of the Su- 
preme Court to which an appeal has been 
taken. 


*(Reversed, Oct. 8, for lack of jurisdiction. 
Petition for reargument filed. See next issue.) 































The Function of the Irrevocable Trust 


Incidence of Estate, Income and Gift Taxes—Advantages from Tax 
and Other Standpoints 


DON KENNETH JONES 
of Defrees, Buckingham, Jones & Hoffman, Chicago, Illinois 


RIOR to the advent of the Federal 

Government into the field of estate 
and income taxation, trusts were largely 
testamentary creations, and the relative- 
ly few inter vivos transfers in trust were 
_generally made for reasons other than 
the desire to escape or minimize taxation. 
In the early days of state inheritance tax- 
ation, transfers in trust with reservation 
of a life estate in the settlor were more 
or less common, but the courts soon up- 
held the legislatures in classifying such 
transfers as testamentary dispositions 
subject to the tax, and thereafter the tax 
angle played but little part in the crea- 
tion of trusts. 

With the enactment of Federal income 
and estate tax legislation, however, per- 
sons of means naturally sought devices 
which would minimize their tax burden, 
and substantial increases in the rates 
gave impetus to the search. For a time 
the trust appeared to be a haven of 
refuge. 


Effect of Loophole Law 


The last fourteen years have witnessed 
diligent efforts on the part of Congress 
to clese the loopholes which ingenious 
tax consultants have discovered and util- 


ized for the benefit of their clients. The 
so-called loophole-closing tax bill passed 
in August was featured in the press to 
a point far beyond its true importance. 
Actually, the tax savings affected by that 
bill are insignificant when compared with 
the increased revenue resulting from 
loophole-closing legislation enacted by 
Congress in previous years. 

From address before Trust Division, Section on 


Real Property, Probate and Trust Law, American 
Bar Assn. Sept. 28, 1937. 


Trusts are affected by the recent bill 
only to the extent of denying them the 
personal exemption of one thousand dol- 
lars which they have heretofore been al- 
lowed. While this will reduce somewhat 
the avoidance of taxes through the crea- 
tion of multiple trusts, it will have no ef- 
fect upon trusts that distribute their in- 
come, since such trusts are not taxable 
entities, and the beneficiaries have the 
right to a personal exemption under ex- 
isting law. The amendment will not 
even destroy entirely the advantages of 
multiple trusts, for the principal advan- 
tage is derived from the fact that lower 
rates apply where the income is split up 
among a number of trusts. 


Development of Limitations 


According to the Supreme Court of 
the United States, the Federal estate 
tax is a tax “upon the exercise of the 
legal power of transmission of property 
by will or descent.” Stebbins v. Riley, 
(268 U. S. 187). 

The case of Shukert v. Allen (263 U. 


‘S. 545) indicates that in the early days 


of the Federal estate tax, the Govern- 
ment either did not understand the char- 
acter and function of the tax, or else 
hoped to extend it to all donative trans- 
fers made by a decedent, other than 
those in which there was an outright pas- 
sage of title from the donor to the recip- 
ient. In this case the decedent had 
transferred certain bonds in trust, with 
directions to accumulate the income un- 
til 1951 and then distribute the corpus 
and accumulated income among desig- 
nated beneficiaries. The settlor died in 
1921, and the Government sought to in- 
clude in his gross estate the value of the 
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transferred bonds. The Supreme Court 
held that the tax was not applicable to 
that kind of transfer; that the settlor’s 
death had no relation to the disposition 
of the property, while under the Act the 
decedent’s death must mark a significant 
point of time in the disposition of the 
property else the essential nature of the 
tax as a death duty would be lost. 

The next important limitation upon 
the scope of the Federal estate tax is 
found in Reinecke v. Northern Trust 
Company (278 U.S. 339) in which the 
Court held that it is a prerequisite of tax- 
ability that something must pass from 
the decedent at his death; that the tax 
cannot be supported merely because prop- 
erty changes hands as a result of the set- 
tlor’s death. 

Prior to the passage of the Revenue 
Act of 1924, there was considerable dis- 
cussion as to whether the corpus of trusts 
revocable by the settlor alone had to be 
included in the gross estate at the set- 
tlor’s death. The question was finally 
decided in 1929, when the Supreme 
Court held, (Reinecke v. Northern Trust 
Company) that such a trust was “in- 
tended to take effect in possession or en- 
joyment at or after” the settlor’s death, 
and therefore was subject to the estate 
tax. 

The passage of the Revenue Act of 
1924 made it essential for settlors to 
surrender the power of revocation if they 
wished to escape taxation. This was 
true as to income as well as estate taxes. 
That Act, therefore, may be said to be 
the generating force which brought the 
irrevocable trust into vogue as a tax-sav- 
ing device. 


Adverse Interest 


The pertinent provision of the 1924 
Estate Tax Act specified that there 
should be included in the gross estate 
the value of any property of: which the 
decedent had at any time made a transfer 
by trust or otherwise, where the enjoy- 
ment thereof was subject at the date of 
his death to any change through the ex- 
ercise of a power, by the decedent alone 
or by the decedent in conjunction with 
any other person, to alter, amend, revoke 
or terminate. 
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A somewhat comparable provision of 
the income tax law directed that there 
should be included in the settlor’s gross 
income the income of any trust over 
which the settlor had reserved the right 
to revoke, either alone or in conjunction 
with any other person not having a sub- 
stantial adverse interest. It was thought 
in many quarters that the courts would 
interpret the language of the estate tax 
act to make it conform to the language 
of the income tax act, namely, that the 
words “any person” meant “any person 
not having a substantial adverse inter- 
est.” 

The Supreme Court, in the case of Hel- 
vering v. City Bank Farmers Trust Com- 
pany (296 U. S. 85), in which the set- 
tlor had created a trust which was re- 
vocable only with the consent of the set- 
tlor’s husband, who was also one of the 
beneficiaries, held that the corpus of the 
trust should be included in the settlor’s 
gross estate. 


Family Trusts Hit 


If Congress may constitutionally tax a 
trust in which the power to revoke is ex- 
ercisable by a beneficiary jointly with a 
grantor—upon the assumption that the 
gift was made on condition that it would 
be returned upon request—we may logi- 
cally conclude that Congress may also 
constitutionally tax any family trust, 
even though, by its terms, it is irrevoc- 
able. The general rule is that a trust 
may be terminated with the consent of 
all the parties in interest, and it is just 
as logical to assume that all irrevocable 
family trusts are created upon the under- 
standing that the beneficiaries will con- 
sent to destruction of the trust at the set- 
tlor’s request, as it is to assume that the 
gift in the City Bank case was made 
upon condition that the beneficiary would 
consent to revocation at the settlor’s be- 
hest. 

Helvering v. Holmholz (296 U.S. 93)— 
decided the same day as the City Bank 
case—involved a trust in which the gran- 
tor reserved the right to revoke with the 
consent of all the beneficiaries, and the 
court held that the corpus could not be 
included in the grantor’s gross estate for 
the reason that the right of revocation 
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was no more extensive than that already 
given by law. Although the decision was 
unanimous, Justices Brandeis, Stone and 
Cardozo concurred in the result solely on 
the ground that since the trust was cre- 
ated prior to the enactment of the stat- 
ute, taxing the grantor would be giving 
the statute an unconstitutional retroac- 
tive effect. 

With changes in the personnel of the 
court, there is at least a possibility that 
it will ultimately be held that a strictly 
irrevocable trust created for immediate 
members of the family is subject to in- 
clusion in the gross estate of the settlor, 
even though the settlor reserved none 
of the incidents of ownership and did not 
make the transfer in contemplation of 
death. 


It is interesting to note, however, that 
the Board of Tax Appeals has recently 
rejected the contention that the granting 
of a power to revoke to the settlor’s wife 
is the equivalent of a reservation of the 
power in the settlor himself. (Kneeland 
v. Commissioner, 34 B. T. A. 816). 


Refinements of Title 


Although the Supreme Court has said 
on a number of occasions that in dealing 
with problems of taxation it is not con- 
cerned with refinements of title, it is in- 
teresting to contrast two cases which, so 
far as the result is concerned, involved 
identical conveyances. In Klein v. The 
United States (283 U.S. 231) the dece- 
dent transferred property to B for life, 
reversion in the decedent, but if he 
should die before B, then to B in fee. 
The corpus was held taxable as a part 
of the grantor’s gross estate, the court 
saying: 


“The death of the grantor was the in- 
dispensable and intended event which 
brought the larger estate into being for 
the grantee and effected its transmission 
from the dead to the living, thus satis- 
fying the terms of the taxing act and 
justifying the tax imposed.” 


In Helvering v. St. Louis Union Trust 
Company (56 Sup. Ct. 74), decided the 
same day as the City Bank case, the 
court held that a gift in trust to B for 
life, with remainder to B, but with the 
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further provision that if B should pre- 
decease the settlor then the corpus 
should revest in the settlor, was not tax- 
able as a part of the settlor’s gross es- 
tate. The court held that since the set- 
tlor predeceased the life tenant, the only 
effect of the settlor’s death was that the 
donee retained what he already had. 

It is obvious that regardless of what 
the court may have said in other cases, 
it was paying very strict attention to re- 
finements of title and technicalities of 
conveyancing in deciding the two cases 
just referred to. From the technical 
point of view, the donee in the Klein 
case received only a contingent remain- 
der, while the donee in the St. Louis 
Trust Company case received a vested 
remainder, subject to divestiture, but ac- 
tually the economic benefits which passed 
to the donees at the death of the settlor 
were the same in each case. 


Trend 


The trend is definitely toward the tax- 
ation of all transfers which appear to be 
testamentary in character even though 
the settlor no longer has any substantial 
interest in the corpus or the income of 
the trust. The decision in Helvering v. 
City Bank Farmers Trust Company 
clearly indicates that the Supreme Court 
will not find much difficulty in holding 
constitutional congressional attempts to 
extend the estate tax to cover all inter 
vivos transfers in trust for the benefit 
of members of the settlor’s immediate 
family. 

A word of warning should be spoken 
against the type of trust involved in the 
City Bank case. Under the gift tax act, 
a tax is levied on the creation of all trusts 
which are revocable by the settlor with 
the consent of a person having a sub- 
stantial adverse interest, and the Treas- 
ury regulations expressly provide that a 
settlor who reserves a power to revoke 
jointly with a beneficiary of the trust is 
subject to a gift tax when he creates the 
trust. The result is that both the gift 
tax and the estate tax are exacted. Al- 
though the credit allowed for gift taxes 
previously paid would seemingly elimin- 
ate the discrepancy, actually the net fed- 
eral estate tax against which state taxes 
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can be credited is reduced, and there- 
fore the total of all taxes paid on a trust 
with a restricted power of revocation is 
considerably greater than the total paid 
on a wholly revocable trust which is not 
subject to the gift tax. 


Income Tax Phases 


Normally, the income from the com- 
pletely irrevocable trust is taxable to the 
trustee or to the beneficiary, depending 
upon whether the income is accumulated 
or distributed. Consequently, a person 
of substantial means may escape the high 
surtax brackets by placing property in 
trust. The recent loophole closing bill 
does not do much to destroy the advan- 
tages of the irrevocable trust as long 
as the surtax rates remain at their pres- 
ent level. 

The principal limitations on the effec- 
tiveness of the irrevocable trust from the 
income tax standpoint are these: 

First—Trust income devoted to the 
payment of insurance premiums on the 
life of the settlor is taxable to the settlor 


under Section 167 of the Revenue Act of 
1936. Burnet v. Wells (289 U.S. 670). 
This put an end to the use of the funded 
insurance trust which had had quite a 


vogue in the early 1920’s. Whether 
trust income devoted to the payment of 
insurance premiums on the life of some- 
one other than the settlor is taxable to 
the trustee or to the settlor is a ques- 
tion not yet conclusively decided. 

Second—Where trust income is or may 
be distributed to the settlor or held or 
accumulated for future distribution to 
the settlor, such income must be included 
in the settlor’s return and the tax bene- 
fits of the trust are lost. 

Third—If the trust income is used to 
discharge obligations for which the set- 
tlor is legally responsible, the income is 
taxable to him even though he reserves 
no right of revocation and no right to 
direct the manner in which the trust in- 
come shall be applied. Under this rule 
the income of trusts for the benefit of a 
divorced wife, or for the support, main- 
tenance and education of the settlor’s 
minor children, or for the discharge of a 
debt of the settlor, is taxable to the set- 
tlor, not the trustee or beneficiaries. 
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Trusts For Term of Years 


In many cases, a settlor may wish to 
reap the benefits which may be found in 
the irrevocable trust without making a 
final disposition of the property itself. It 
is suggested that the completely irrevoc- 
able trust for a limited term may be the 
answer to the problem. Although the 
present Treasury regulations say that the 
income from such a trust must be in- 
cluded in the settlor’s return, there is 
authority for the belief that the regula- 
tions are invalid as being beyond the 
scope of the statute itself, which pro- 
vides that: 


“Where at any time the power to re- 
vest in the grantor the title to any part 
of the corpus is vested in the grantor, 
then the income from such part shall be 
included in computing the net income of 
the grantor.” 


The taxpayer’s argument would be 
that the language of the statute itself is 
directed only to those situations in which 
the grantor, by some affirmative act, may 
put an end to the trust and regain control 
of the corpus, and that it has no applica- 
tion to a case where the trust terminates 
by operation of law and without the exer- 
cise of any power or right reserved by 
the settlor. United States v. First Na- 
tional Bank of Birmingham [74 F. (2d) 
360], decided by the Circuit Court of Ap- 
peals for the Fifth Circuit, lends some 
support to that argument. 


That case arose under the 1928 act, 
which taxed to the settlor the income of 
revocable trusts only where the power 
of revocation could be exercised during 
the particular taxable year in question, 
while the present act taxes to the settlor 
the income of any revocable trust what- 
soever, whether or not the power of revo- 
cation may be exercised during the par- 
ticular taxable year. However, so far as 
irrevocable trusts for years are con- 
cerned, the difference in the statutory 
language would seem to be immaterial in 
view of the court’s statement that the 
settlor “did not have at any time during 
the taxable year 1929, or at any other 
time” the power to revest in himself title 
to any part of the corpus. 
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It should be noted, however, that a 
statute specifically taxing to the settlor 
the income from a trust for years would 
probably be held constitutional. The Su- 
preme Court in DuPont v. Commissioner 
(289 U.S. 685) upheld the constitution- 
ality of the provision for taxing to the 
settlor the income from a vested insur- 
ance trust for a term of years, saying: 


“The provisions of these deeds would 
require a determination in favor of the 


government, though Burnet v. Wells had 
been decided the other way. * * * Here 
the grantor did not divest himself of 
title in any permanent or definitive way, 
did not strip himself of every interest in 
the subject-matter of the trust estate.” 


Continued Utility of Trusts 


While Congress has successfully limit- 
ed the use of the trust as a device to 
escape income and estate taxation, it is 
by no means true that that type of trans- 
fer has outlived its usefulness. For ex- 
ample, any part of the gross income of 
an irrevocable trust which, pursuant to 
the terms of the instrument creating the 
trust, is paid or permanently set aside for 
charitable or related purposes is exempt 
from taxation. If, instead of transfer- 
ring the property in trust with directions 
to apply the income to such purposes, the 
settlor were to make charitable contribu- 
tions from his own income, he would be 
subject to the 15% limitation on such 
contributions. No such limitation is 
made in the case of trust incomes de- 
voted to charitable uses. 

Again, the income of trusts created for 
family members to whom the settlor 


owes no legal duty will be taxable to the 
trustee or the cestui and not to the set- 
tlor. Also, where both husband and wife 
have property, it is desirable to create 
trusts rather than to make mutual wills, 
under which each spouse transfers his 
property to the other without restrictions - 
as to its ultimate disposition. In large 
estates, a very substantial tax saving will 
result if each spouse places his property 
in trust for the life of the other with re- 
mainders to designated beneficiaries. 


A recent decision by the Circuit Court 
of Appeals for the Seventh Circuit (Bul- 
lard v. Commissioner) will, if upheld by 
the Supreme Court, restore the tax bene- 
fits which were taken from the irrevoc- 
able trust by the joint resolution adopted 
by Congress in 1931, immediately after 
the Supreme Court held in May v. Hein- 
er that the estate tax law, as it then 
existed, did not cover trust property in 
which the decedent had reserved a life 
estate. Without expressly so stating, the 
Court treated the change effected by the 
joint resolution as invalid and held that 
the trust property could not be included 
in the settlor’s gross estate. 


There is some doubt that the decision 
will be upheld if the case reaches the Su- 
preme Court. That Court has already 
sustained a state inheritance tax imposed 
on an inter vivos transfer merely because 
of the reservation of income by the de- 
cedent (Guaranty Trust Company v. 
Blodgett, 287 U. S. 509), and it would 
seem that Congress has the same power 
as the states to “label a transfer as tes- 
tamentary which is not testamentary.” 
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In fact, in Helvering v. City Bank Farm- 
ers Trust Company, it was held that if 
reasonably requisite to prevent evasion, 
Congress may declare that a status of 
‘the taxpayer’s creation shall in the ap- 
plication of the tax be deemed the equiva- 
lent of another status falling normally 
within the scope of the taxing power. 
Although some authorities think there is 
good logic to the Circuit Court opinion, 
it would be well not to rely upon it too 
strongly until after the Supreme Court 
has spoken on the subject. 


Application of Gift Tax 


Generally speaking the gift tax regula- 
tions provide that any transfer in trust 
(other than for charitable purposes and 
other than one in which the power of re- 
vocation is reserved to the settlor alone 
or to the settlor in conjunction with any 
other person not having a substantial ad- 
verse interest), is subject to tax. On the 
average the gift tax rates are about 25% 
lower than the estate tax rates and, con- 
sequently, it is possible to effect a saving 
by creating an irrevocable trust in which 
the income is not taxable to the grantor 
during his lifetime and the corpus is not 
included in his gross estate at death. 


The Circuit Court of Appeals for the 
Second Circuit handed down a decision 
on July 27, 1937 (Hesslein v. Commis- 
sioner*) holding that no gift tax was 
payable upon the creation of an irrevoc- 
able trust naming certain beneficiaries, 
but reserving to the settlor the right to 
change the beneficiaries. The Court 
said that since the actual donees of the 
gift had not been named it was not per- 
missible to impose the gift tax, and the 
treasury regulations were to that extent 
declared invalid. 


Under the rule of that case a donor 
could transfer property into an irrevoc- 
able trust reserving the right to change 
the beneficiaries and he would thereby 
escape both the gift tax and the income 
tax on the trust income although, of 
course, the corpus of the trust would be 
included in the grantor’s estate at death. 


*District Court’s opinicn to the same effect is re- 
ported in 64 Trust Companies Magazine 515 (April 
1937) sub nom. Hesslein v. Hoey. 
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However, if the gift tax should later be 
repealed (which is not unlikely in view 
of the difficulties of administration which 
have been encountered), the grantor 
could then terminate his right to change 
the beneficiaries and the trust property 
would not then be subject to inclusion in 
the grantor’s gross estate. (Day v. 
Commissioner, C.C.A., 3rd, August 12, 
1937.) 


Non-tax Advantages 


When an individual has amassed a rea- 
sonable amount of wealth, common sense 
dictates that he should use at least a por- 
tion of it to insure the future welfare of 
his family. This is particularly true if 
the individual is engaged in a more or 
less hazardous business. While the law 
relating to conveyances in fraud of cred- 
itors places certain limitations upon the 
right to make donative transfers, broad- 
ly speaking a solvent person may dispose 
of his surplus assets in whatever manner 
he sees fit. 


An outright gift to members of one’s 
family often has certain disadvantages. 
The donee may be inexperienced in the 
administration or investment of prop- 
erty, or he may have spendthrift tenden- 
cies. The donor, by placing his prop- 
erty in an irrevocable trust in the hands 
of an experienced trustee, can rest as- 
sured that it will be skillfully managed 
and that the objects of his bounty will 
be cared for financially whatever busi- 
ness reverses may subsequently befall the 
donor himself. 


Continuity of Income 


The trust device is also useful as a 
means of insuring the continuity of in- 
come after the settlor’s death. It is com- 
mon experience that the widow and chil- 
dren frequently undergo financial hard- 
ship during the.period in which the de- 
ceased husband’s estate is being pro- 
bated. Through creation of an inter 
vivos trust the husband can assure his 
dependents of an income which will not 
suddenly terminate at his death. The 
saving in probate and administration 
costs will more than make up for the ex- 
penses and fees of the trustee, 
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Attempts have frequently been made to 
have inter vivos transfers in trust de- 
clared invalid on the ground that they 
constitute testamentary dispositions and 
that the statutes regulating the making 
of wills have not been complied with. 
With but few exceptions such attempts 
have failed, the courts holding that the 
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mere fact that a trust deed is made in 
lieu of a will does not render it a testa- 
mentary instrument. Even the reserva- 
tion of very extensive powers of revoca- 
tion and of management of the trust 
property have been held not to transform 
a valid inter vivos transfer into an in- 
valid testamentary disposition. 





Advantages and Dangers of Irrevocable Trusts 


Favorable Factors Outweigh Disadvantages 


GEORGE M. IRVING 
Trust Officer, The Second National Bank, Houston, Texas 


HE principal functions of the Irre- 
vocable Living Trust are: 

To Minimize Taxes. The most impor- 
tant question to be asked by a person 
who is considering the creation of a liv- 
ing trust, and which should be answered 
to his entire satisfaction, is: should I 
create a revocable or irrevocable trust? 
If the agreement is to be revocable, the 
right to revoke must be reserved by the 
Trustor by inserting a provision to that 
effect in the trust instrument. The 
Courts of some jurisdictions have held 
that the absence of the power to revoke 
in a trust instrument is presumed to be 
due to mutual mistake, and the Statutes 
of some jurisdictions so provide, but 
good practice dictates that this matter 
be taken care of specifically in the trust 
instrument. 

How much, or what percentage of the 
Trustor’s wealth should be placed under 
an irrevocable trust? Sound institu- 
tional policy demands a frank and un- 
selfish answer by the trust man. Many 
factors must be considered but it is ex- 
tremely doubtful if all of a person’s 
wealth should be placed so irrevocably 
beyond his reach. If a substantial part 
of the Trustor’s wealth is withheld from 
the arrangement, the chances of dissatis- 
faction, friction, and misunderstanding 
developing between Trustor, Trustee, and 
beneficiaries, are reduced to a minimum. 


From comment on address of Don Kenneth 
Jones. 


Desirability Affected by Amount of Wealth 


The irrevocable trust has the strong- 
est appeal to persons of substantial - 
worth. For the person of small or mod- 
erate means the revocable trust appeals 
to me as having some advantages. If 
dissatisfied with the arrangement for any 
reason, the Trustor may terminate the 
trust and recover the trust property. If 
adversity overtakes him, his property is 
available to him to do with as his cir- 
cumstances may require, and his judg- 
ment dictates. In the case of the aver- 
age small trust, therefore, it would seem 
to be to the advantage of both the Trus- 
tor and the Trustee that the trust estate 
be revocable. There are _ exceptional 
cases, of course, among the smaller es- 
tates. If the Trustor is pleased with re- 
sults obtained by the Trustee, and if his 
circumstances permit, he may convert his 
trust into an irrevocable one. 

Experienced trust men are reluctant 
to accept an irrevocable trust, as a gen- 
eral rule, because the Trustor may there- 
after determine or believe that he acted 
unwisely and placed too great a portion 
of his property beyond his reach and 
command. We trust men, therefore, en- 
deavor to make certain, as far as pos- 
sible, before accepting such a trust, that 
the Trustor fully appreciates the mean- 
ing of irrevocability, the definiteness as 
well as the permanency of the arrange- 
ment, and the possible consequences 
thereof to him. 
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Stress on Tax Appeal 


The tax appeal is not to be too strong- 
ly urged by trust institutions in their 
search for trust business. The welfare 
of beneficiaries should not be subordin- 
ated to the desire to minimize, avoid, or 
eliminate taxes. The changes in our tax 
laws and regulations, both State and 
Federal, are so frequent and drastic that 
the Trustor has no assurance that what 
appears to be a definite tax advantage 
today will not become a decided disad- 
vantage tomorrow. Trust officers recog- 
nize the great responsibility to which 
their institutions may be subjected if 
they encourage too strongly and advise 
people to create living trusts without re- 
serving to the Trustors the right to re- 
voke and cancel the arrangement. 


If too much control and too many bene- 
fits be retained by the Trustor, the gen- 
eral rule of law seems to be that the 
trust is invalid and ineffective, and upon 
the death of the Trustor, if he dies with- 
out a Will, the trust assets will be dis- 
tributed according to the law of descent 
and distribution, without regard to the 
trust instrument. Based on personal in- 
vestigation and confirmed by Mr. Jones’ 
address, my advice is that if the primary 
purpose for creating the trust estate is 
to effect the maximum savings in taxes, 
the Trustor should retain as little con- 
trol over the trust estate as circum- 
stances will permit. 


Protection for Grantor and Beneficiary 


For the Trustor’s protection: As a 
protection against old age and infirmi- 
ties, the Trustor may place his surplus 
estate, not his business, in trust, and in 
this manner guarantee, as completely as 
possible, his financial independence. He 
is justified in assuming, during the years 
he is accumulating his estate, the ordin- 
ary, normal and usual risks of business 
life, but he should take measures to pro- 
tect himself and his dependents in his 
old age, as far as possible, against the 
many economic uncertainties. Some per- 
sons desire to protect themselves against 
the unreasonable demands of dependents 
by creating an irrevocable trust for them, 
so that the beneficiaries must look to 


the trustee and not to the Trustor for 
help and support. 


Affording Protection to beneficiaries. 
The desire to protect loved ones and oth- 
er dependents is greater in the average 
man than the desire for self protection. 
After the needs of such beneficiaries are 
provided for by the irrevocable trust, the 
Trustor feels greater liberty to risk the 
remainder of his estate in his regular 
business pursuits or to engage in even 
more hazardous or speculative undertak- 
ings. The Trustor cannot yield, under 
this arrangement, to any temptations to 
revoke the trust so as to risk all his as- 
sets in a venture or undertaking, the re- 
sults of which might prove disastrous to 
himself, his family, and other depen- 
dents. He thereby protects his family 
or other beneficiaries to the fullest ex- 
tent against their own extravagance and 
waste, profligate or intemperate habits, 
improvidence or incapacity, as well as 
against any change in his own attitude 
toward them and their future welfare. 


In order to give the greatest measure 
of protection to beneficiaries, I believe 
the so-called spendthrift clause should be 
put to extensive use. That clause or pro- 
vision is the surest means of protecting 
beneficiaries against their own extrava- 
gances and similar vices. 


Trust vs. Will 


The irrevocable trust as a substitute 
for a Will. The irrevocable trust has 
the advantage of dispensing with the 
necessity for a Will. If there is to be a 
testamentary disposition of property, the 
instrument by which such disposition is 
accomplished must be executed with all 
the formalities and solemnities and un- 
der the circumstances required by law to 
make it a valid will. There are no such 
formalities connected with the execution 
of the irrevocable trust. Other main rea- 
sons why the irrevocable living trust may 
be employed as a substitute for a will are,’ 
briefly stated, these: 


(a) It is true that comparatively few 
wills are subjected to attack, and only a 
small percentage of those attacked are 
held invalid, but there is always the dan- 
ger that some formality or requirement 
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was overlooked in the execution of the 
instrument as will cause it to be declared 
invalid and inoperative. 


(b) Another danger that can be elim- 
inated by use of the irrevocable trust, is 
that of having the testator’s competency 
to make a will brought into the question. 
The trust is usually established when the 
Trustor enjoys full mental vigor and phy- 
sical health, and is therefore possessed 
of all his faculties. Furthermore, all 
questions of undue influence are thereby 
removed, to the fullest extent possible. 

(c) The costs of administration are 
eliminated, or minimized. Under the 
Trust Agreement there are no adminis- 
trators’ or executors’ fees, Court costs or 
legal fees to be paid, and forced sales 
of assets are for the most part avoided. 
Many estates are substantially reduced 
and depleted, and in some instances ex- 
tinguished, because of the forced liquida- 
tion of properties required under a Will, 
or under ordinary administration, for the 
payment of death dues, the liquidation 
of debts, the settlement of bequests, and 
the natural shrinkage that almost in- 
variably follows death. . 


Other Advantages 


Inconvenience and delay to Beneficia- 
ries minimized. Payments to beneficia- 
ries will be withheld, unless the execu- 
tor is most certain that the estate is sol- 
vent and liquid, because the executor 
must necessarily protect itself against 
personal liability to creditors and for 
death dues. After the death of the Trus- 
tor there usually is no need to withhold 
or delay payments to the beneficiaries. 
The operation of the trust estate is not 
disrupted by a Court administration 
which, at best, usually continues for a 
period of at least one year from the date 
the will is admitted to probate or the 
testator’s death. 

To provide Responsible Investment 
Management. Most of our business and 
professional people do not have the time, 
and many are not thoroughly prepared, 
to give their investment problems the 
necessary attention or to provide the 
proper care and management for their 
other properties. By this means, inde- 
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pendent estates are established. The ar- 
rangement enables the Trustor to escape 
the many burdens of property manage- 
ment; to retain the benefits of the trust 
properties; and to relieve himself of the 
many burdensome details of property 
ownership, such as tax payments, insur- 
ance problems, repairs, the making of 
leases and rental contracts and rental 
collections. 


The conservation of property should 
be another thing most desired by the cre- 
ator of an irrevocable trust. Most trust 
officers, therefore, have a conviction that 
our appeals for business should be, and 
for the most part are, based upon the 
fundamental proposition that a principal 
function of the irrevocable trust is the 
conservation of the trust property. 

The Satisfaction of Living with One’s 
Accomplishments. The creator of an ir- 
revocable trust has the joy and satisfac- 
tion of living with his trust and realiz- 
ing, during life, the great rewards and 
happiness that come from worthy things 
accomplished. I have in mind an irre- 
vocable trust, created for charitable pur- 
poses about ten years ago. This trust 
was not created for the purpose of mini- 
mizing taxes, but for the purpose of pro- 
viding hospitalization for poor and indi- 
gent children, who could not receive nec- 
essary medical attention and hospitaliza- 
tion from other sources. That Trustor 
has many things for which to be thank- 
ful, but I am sure his greatest single sat- 
isfaction is derived from the results ac- 
complished and the happiness produced 
by that trust fund. 











Dangers 


Principal legal pitfalls: (a) The Trus- 
tor creates an irrevocable trust when a 
revocable trust was intended; or (b) the 
Trustor creates a revocable trust when 
an irrevocable trust was intended. 


Economic or Business Dangers: (a) 
The irrevocable trust as a means of 
bringing about or contributing to the 
stagnation of wealth, deserves some con- 
sideration. The property held under ir- 
revocable trusts is not, due to the nature 
and purpose of the device, as liquid, and 
does not flow as freely in the channels of 
commerce as other property, but it isn’t 
likely, for the reasons noted, that a vast 
portion of our national wealth will ever 
be held under such trusts at any given 
time. The power of sale usually given 
to the Trustee, and the Trustee’s duty to 
invest and reinvest the funds of the trust 
estate to the best advantage, will, I be- 
lieve, prevent such a stagnation of wealth 
as to constitute the irrevocable trust a 
social evil. 

(b) We hear the charge made from 
time to time that there is likely to be too 
much concentration of wealth in the 
hands of a few large trust institutions if 
the irrevocable trust is used too exten- 
sively. I believe such a danger will never 
confront this country because of the nat- 
ural reluctance of the average person to 
create an irrevocable living trust, and 
because of the keen competition that 
exists between our trust institutions, 

‘throughout the country, for trust busi- 
ness. 

Personal and Social Dangers: (a) 
There have been instances of Trustors 
giving too much consideration to tax sav- 
ings, or placing too much of their prop- 
erty beyond their reach by means of the 
irrevocable living trust, and later suffer- 
ing want because of economic changes 
they’ did not foresee. Every reasonable 

step should be taken by the lawyers and 
trust men to protect persons who desire 
to establish irrevocable living trusts to 
the exclusion of themselves, and for the 
benefit of others, from the possible evil 
effects of placing too great a portion of 
their property beyond their future needs 
and requirements. 
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(b) There is always the danger that 
a child or children will take advantage 
of the irrevocable feature of the trust 
created for their use and enjoyment as 
a means of avoiding all parental re- 
straint, and to pursue a course of con- 
duct that not only is displeasing to the 
parent, but detrimental to the benefi- 
ciary. Such cases are, after all, the ex- 
ception and not the rule, and do not, in 
my opinion, serve to condemn the irre- 
vocable living trust, the advantages of 
which more than outweigh any disadvan- 
tages. 


a 


Simplified Tax Returns 


Easier to read and understand are the 
new tax returns to be used by indivi- 
duals and corporations in reporting 1937 
incomes which the Treasury Department 
recently approved. Some of the major 
changes, which are the first in fifteen 
years, include: 

Elimination of descriptions of securi- 
ties on which dividends or interest have 
been received. 

Simplification of provisions for report- 
ing capital gains or rentals. 

Transfer of affidavit to back page, 
making notarization possible without dis- 
closure of income to official. 

Clarification of earned income credit. 

Greater elasticity in reporting gains 
and losses from sales or exchange of 
property. 


a 


Report of Boston’s Permanent 
Charity Fund 


The Committee of the Permanent Charity 
Fund Incorporated, Boston, has published 
their twentieth annual report of the work 
cone for the year ending June 30, 1937. 

The report shows $199,647 was appropri- 
ated from the income and distributed to 120 
organizations. There is also a brief de- 
scription of the work carried on by each 
organization that was beneficiary of the 
fund for the year. 

The book value of the principal of the 
fund is $4,153,491.80 as shown in the re- 
port of the Boston Safe Deposit & Trust 
Company, trustee of the fund. 
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United States Trust Company 
of New York 


45 Wall Street, New York 


Chartered 1853 


Condensed Statement as of October 1, 1937 


RESOURCES 


Cash in Banks 

I oi a 

Bills Purchased 

United States Treasury Notes __ 


United States Treasury Bills _ ___ PAS 


State and Municipal Bonds 
Other Bonds 

Stock in Federal Reserve Bank 
Bonds and Mortgages 
Real Estate ____ 


Accrued Interest Receivable = 
$105,643,546.50 


LIABILITIES 


Surplus _ a eee 
Undivided Profits 


Deposits 
Interest Accrued on Deposits 


Reserved for Taxes and Expenses ocean 


Unearned Discount 
Dividend Payable October 1, 1937 


_.§ 37,384,626.60 


34,679,327.51 
1,899,500.00 
10,000,000.00 
2,660,000.00 
1,783,150.00 
8,195,000.00 
840,000.00 
5,888,828.60 
2,000,000.00 
313,113.79 





$ 2,000,000.00 
26,000,000.00 
2,725,598.18 


$ 30,725,598.18 


73,202,321.42 
116,552.16 
1,288,984.56 
10,090.18 
300,000.00 


$105,643,546.50 


United States Government and other securities carried at $355,000 are pledged to 
secure public deposits and for other purposes required by law. 
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JOHN J. PHELPS JOHN SLOANE ROLAND L. REDMOND 

ARTHUR CURTISS JAMES FRANK L. POLK HAMILTON HADLEY 

WILLIAM M. KINGSLEY WILLIAMSON PELL FRANCIS T. P. PLIMPTON 

CORNELIUS N. BLISS JOHN P. WILSON BENJAMIN STRONG 
BARKLIE HENRY 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Changing Role of The Trust Institution 


Desirability of New Concept of Service to Society 


JOSEPH A. McCLAIN, JR. 
Dean, Washington University School of Law, St. Louis, Missouri 


This is a comment on the preceding paper presented by Don Kenneth 


Jones. 


After discussing one or two problems raised by the paper, Dean 


McClain treats some of the broader aspects of the trust institution today. 


—Editor’s Note. 


R. JONES, in speaking of Helver- 

ing v. City Bank Farmers Trust 
Co., says that since it is a general rule 
that a trust may be terminated with the 
consent of all parties in interest, it is 
just as logical to assume that all irre- 
vocable family trusts are created upon 
the understanding that the beneficiaries 
will consent to destruction of the trust 
at the settlor’s request, as it is to assume 
that the gift in that case was made 
upon condition that the beneficiary would 
consent to revocation at the settlor’s re- 
quest. 

This interpretation of the implications 
of the City Bank case is unduly extreme. 
In the first place, while it must be con- 
ceded that the City Bank case did hold a 
trust which was revocable with the con- 
sent of the settlor’s husband, one of the 
beneficiaries, did not remove the corpus 
from the estate tax, it does seem that 
the whole factual set-up of the trust was 
such that it was unfortunate for it to be 
the basis upon which a test of the claimed 
exemption was made. The trust further 
provided that if the settlor’s husband was 
dead, then his brother could consent, 
though the brother was not one of the 
beneficiaries. 
analysis of the trust, it could not be said 
that a prerequisite to the revocation of 
the trust was the consent of an adverse 
beneficiary because it was entirely pos- 
sible that the revocation might be de- 
pendent upon the consent of the brother 
of the beneficiary who would not by defin- 
ition have an adverse interest to the set- 
tlor. Perhaps this somewhat ambiguous 


Therefore, upon a strict 


situation may have stimulated the court 
by dictum to make the remarks which 
have been interpreted by Mr. Jones to 
indicate a trend toward a possible hold- 
ing that family trusts are subject to the 
imposition of the estate tax. 


Qualifications on Power to Terminate 


In the second place, it must be remem- 
bered that the doctrine of termination 
has several qualifications. In some jur- 
isdictions it is impossible to get a ter- 
mination of a trust for a definite period, 
even though all of the interested parties 
are sui juris and the settlor is living and 
consents. Furthermore, all of the inter- 
ested parties must be capable of giving 
consent before a termination can be had. 
Therefore it would seem that if a settlor 
is truly interested in creating an irre- 
vocable family trust and wants to put it 
beyond all reasonable possibility of the 
interpretation suggested by Mr. Jones, a 
seemingly impregnable case could be 
made by adding minor beneficiaries and 
also contingent remaindermen. Under 
such circumstances it would be difficult 
to conceive of the Supreme Court holding 
that such a trust, no matter if it was 
limited to family interests, was devised 
to escape the estate tax, because if the 
law of the jurisdiction in which the trust 
was created had the usual restrictions 
against foreclosing the interests of min- 
ors and contingent remaindermen, it 
would seem impossible for the court to 
declare the estate subject to tax, since 
revocation would be virtually legally im- 
possible. 
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Condition of Forfeiture 


Moreover, if one wanted to ‘make 
doubly sure that the court would not be 
likely to interpret a trust as possible of 
revocation, it would seem that a pro- 
vision for a condition of forfeiture or a 
limitation over of the interest of one or 
more beneficiaries in the event that he 
or they consent to premature termina- 
tion, either by joining in a petition there- 
for or by consenting to an extra-judicial 
settlement, would suffice to accomplish 
the purpose. If a condition of forfeiture 
upon alienation of life estate is not con- 
trary to any public policy, a condition 
preventing the termination of a trust 
during a reasonable period should not be 
objectionable.* 


Mr. Jones also suggests that the Su- 
preme Court, in view of the City Bank 
decision, will not find much difficulty in 
holding constitutional congressional at- 
tempts to extend the estate tax to cover 
all inter vivos transfers in trust for the 
benefit of members of the settlor’s im- 
mediate family. Under the terms of 
such a restricted trust as has been de- 
scribed above, it would seem debatable 
whether even Congress could constitu- 
tionally extend the estate tax to such a 
transfer, though, of course, it is recog- 
nized that this point is open to question. 
It appears to the writer, however, that 
the language of the City Bank decision 
must be interpreted in the light of the 
facts in that case, which seem not to pre- 
sent the strongest case that can be made 
for family trusts and may well explain 
the rather broad dictum of the court. 


Term Trusts 


Mr. Jones suggests that one possible 
way of using an irrevocable trust to es- 
cape income tax without making a final 
disposition of the property may be found 


in a trust for a term of years. The ar- 
gument for immunity would be that the 
settlor retains no power to regain con- 
trol of the property which terminates by 
law at the end of the fixed term. It 
would appear that the recent case of 
Commissioner of Internal Revenue v. 


*(See Cleary, Indestructible 
Trusts, 43 Yale L. J. 404.) 


Testamentary 
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Morris, 9 Fed. (2d) 926 (June 14, 
1937), decided by the Second Circuit 
Court of Appeals, lends weight to this 
claim, though it is true that the court 
did not specifically comment on this par- 
ticular point. 


In that case the settlor created five 
trusts on July 1, 1926; in one his wife 
was named as trustee and in each of the 
others one of his four daughters was so 
named. Each trust was to terminate on 
January 1, 1930, or at the death of the 
settlor, if that occurred earlier, and upon 
termination the principal with all capital 
gains was to be transferred to the settlor 
if living. The trustees were to distribute 
the net annual income to the beneficia- 
ries, or so much thereof as the trustees 
in their discretion decided to pay. For 
1929 all income from the trust, including 
capital gains, was taxed to the settlor. 


Under the New York law, as inter- 
preted in Morris v. Morris, 272 N.Y. 110, 
5 N.E. (2d) 56, it had been held that the 
provision for accumulating income be- 
yond what the trustee paid out was void. 
Therefore, the Circuit Court held that 
such construction was binding and that 
the beneficiaries would be entitled to all 
ordinary income and since they were to 
get it during the term set up by the . 
trust, the settlor should not be taxed on 
it for income. 


If the void provisions in these trusts, 
which purported to accumulate undistri- 
buted income for the settlor on termina- 
tion, are ignored, then we have in sub- 
stantial effect a simple trust for years, 
with the Second Circuit Court of Ap- 
peals declaring that the income from 
such trust property is not taxable to the 
settlor, and thus the decision appears to 
substantiate Mr. Jones’ claim for the use- 
fulness of such a device. Of course, as 
he stated, Congress might by statute de- 
clare that the income from such trusts 
is taxable to the settlor. 


Utility of Trust Device 


The trust device is so familiar to 
American lawyers and we regard it as 
such a commonplace that we stop little 
to wonder about it. <A recent visit to the 
State of Louisiana, and a discussion with 
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Louisiana lawyers concerning certain 
legal problems that would be solved in 
most states by the trust device, but 
which were not capable of such solution 
there because of the absence of the trust 
institution, has caused me to be more 
appreciative of the trust device as a 
handy gadget to have in one’s kit of legal 
tools.* 

We know that as the trust institution 
developed, it did yeoman service in the 
cause of attaining justice and legal re- 
form. Indeed, the trust device has al- 
ways been a handy tool for courts anx- 
ious to obtain equitable results in the 
face of legal impediments. 


Trust-mindedness 


These reforms are in the past and 
might it not be well to ask the question 
as to how well the trust institution is to 
be used to serve society in this its pe- 
riod of full maturity and popular use? 
That the American moneyed class is 
more trust-minded today than ever be- 


fore scarcely seems to admit of doubt. 
The last fifty years, and particularly the 
last two decades, have witnessed an ex- 
tension and popularization of the trust 
device in terms of almost geometric pro- 


gression. Professor Powell of Columbia 
University, in his “Cases on Trusts and 
Estates”, volume 1, has collected some 
most interesting information concerning 
the trend towards “trust-mindedness.”’ 

Commenting on the part the trust 
departments in this country have played 
in the trend toward “trust-mindedness”’, 
Professor Powell points out that in 1929 
statistics gathered by the American 
Bankers Association as to the growing 
frequency with which trust companies 
were being designated as executors and 
trustees showed that the number of such 
appointments had increased from 5,899 
during 1923 to 60,036 during 1929. In 
1931 the total assets of existing personal 
trusts were estimated at 30 billions of 
dollars, and the available evidence indi- 
cated that while other types of business 
receded sharply, the creation of trusts 
continued to increase during the depres- 


*[See Dorman, Trust Business in Louisiana, 65 
Trust Companies Magazine 349 (Sept. 1937)] 
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sion.* Today, if we estimate our na- 
tional wealth as approximately 260 bil- 
lions of dollars, it would appear that over 
1/10 of this is tied up in personal trusts, 
and presumably this percentage is stead- 
ily growing. 

The spread of the insurance trust idea 
must also be taken into account in 
predicting future trends, for the advent 
of the insurance trust in recent years has 
probably increased by ten-fold the per- 
centage of our population who can create 
sizeable trusts. Insurance estates are 
possible for persons with incomes who 
have neither accumulated capital nor 
have prospects of large accumulation. In 
1926 the amount of new insurance placed 
in trust exceeded 100 million dollars for 
the first year, whereas in 1930, despite 
the depression, the total for that year 
seems to have passed the stupendous fig- 
ure of a billion and one-half. Again we 
must take into account trust foundations 
and we find that, whereas in the 15 
years preceding 1926 the capital sums 
devoted under trusts to public welfare 
work amounted to only a handful of mil- 
lions, in 1926 the total exceeded 2 bil- 
lion dollars, and just recently the Mel- 
lon trust probably added another half 
billion, not to include others that may 
have been established since 1926. 


What of the Future 


There are undoubtedly many new so- . 
cial and legal problems that have been 
and will be raised by the legal situations 
created under these trusts. In a coun- 
try such as ours, where our economic 
system has made tremendous strides 
largely because of the rather easy flow 
of capital to new and promising but un- 
tried enterprises, what will be the effect 
if we continue at anything like the same 
rate to place our wealth under trust pro- 
tection with the restrictions that natur- 
ally surround the trust institution? Is 
it not possible that if the trend toward 
placing funds in trust continues apace, 
we might arrive at the point where the 
investment restrictions which would sur- 
round the funds would be a clog in our 
system of economy? 


*52 Trust Companies Magazine 89 (1931). 
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It is true, of course, that express pow- 
er is given the trustee in many trust in- 
struments to go beyond legal lists in 
making investments. Even so, the legal 
standards of due care still apply to the 
trustee and tend to cause the trustee to 
seek safe and tried enterprises. 


Present Purposes Outmoded 


We are today discussing the uses to 
which the trust device may be put in 
avoiding taxation, and we are all familiar 
with the growth of the spendthrift trust 
during the past fifty years and with the 
growing dissatisfaction in some quarters 
concerning the abuses of the spendthrift 
trust. Even though a tax-saving device 
may be legal now, wholesale use of it for 
such a purpose may well result in an ex- 
treme, if unjustified, reaction against the 
institution itself. In this connection it 
is interesting to note the adverse edi- 
torial comments resulting from the es- 
tablishment of the Mellon trust in the 
recent past, which ostensibly was set up 
for the public welfare, but which was de- 
clared in some quarters to be a clever de- 
vice for keeping corporate control in the 
family. 

In no respect do I wish to assume the 
role of an alarmist, but it would be un- 
fortunate if the trust institution which 
has performed so useful a function in 
our jurisprudence should in its maturity 
come into disrepute by reason of its 
chief uses being for the purpose of evad- 
ing taxation or other obligations, social 
and legal, normally placed upon accum- 
ulated wealth. At least we should not 
forget that there was a statute of uses 
in 1536 designed to throttle the trust in 
its infant state, and that, though unsuc- 
cessful, the evils which were recited in 
its preamble as the reasons for its pas- 
sage, the chief one of which was the loss 
of revenue to the King, may at some fu- 
ture date serve along with other reasons 
as the inducing cause of extreme restric- 
tive legislation, unless the trust device 
in its future extension is guided along 
Wise and constructive lines. 

Perhaps at this point in its develop- 
ment it would be wise not to consider 
how the almost geometric progression of 
frequency in its employment can be ac- 
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celerated, but rather how it can be pre- 
served as one of our most useful legal de- 
vices and still continue to serve as the 
handmaid of justice and equity. It 
would be too bad to bring in its wake a 
“20th Century Statute of Uses.” 


Serving the Public 


Those of us who write, those of us 
who teach, those of us who search rec- 
ords or prepare abstracts of title, those 
who act as trust officers, those whose 
corporate employers guarantee titles, all 
these at least, and unlisted others of the 
institutional or salaried class of lawyers, 
serve the public best not directly but by 
rendering service to the public’s direct 
representatives, the practicing lawyer. I 
hope to see a time when the latter will 
be better qualified than at present and 
when the public and his salaried breth- 
ren will have a better conception of what 
should be entrusted to him; when the 
probating of estates will be conducted 
solely by lawyers; when the decisions as 
to the legality and effect of provisions 
for trusts, future and conditional inter- 
ests, etc. will not be construed by lay- 
men serving as probate judges; when 
annuities, trusts, and all testamentary 
dispositions will be drafted on the ad- 
vice of and in consultation with the fam- 
ily lawyer; when the drafting of convey- 
ances will be performed by lawyers or 
those employed by lawyers—in other 
words, that the practice of law, and par- 
ticularly those branches dealing with 
real property, probate and trusts, shall 
be elevated in the minds of the public, 
the practicing lawyer, and the agencies 
which serve him. 


Moreover, in the long run, I am sure 
that any trust company, guaranty com- 
pany, abstract company, title registra- 
tion department, corporation-service 
company, or other agency which furnish- 
es services that are an incident to legal 
service, will profit more and serve the 
public better if they cater to the public’s 
natural representatives than if they com- 
pete with the latter for direct patronage. 

R. G. Patton, chairman, Real Property Division, 


Section on Real Property, Probate and Trust Law, 
American Bar Assn. 
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ONE DOMINANT 


PURPOSE 


Ose purpose underlies 


Central Hanover dealings with each 
correspondent bank: to try to make 
the relationship advantageous to 


both institutions. 


CENTRAL HANOVER 
BANK AND TRUST COMPANY 
NEW YORK 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Open Horum 
A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


It Shall Not Pass 


Dear Sir: 

The following is quoted from the mes- 
sage of Honorable George H. Earle, Gov- 
ernor of Pennsylvania, vetoing Senate 
Bill No. 1266, known as the Uniform 
Principal and Income Act, appearing on 
page 209 of the August 1937 issue of 
Trust Companies: 


“The Massachusetts rule is strongly 
favored by trust companies, not only be- 
cause of its simplicity of application, but 
also because it retains more funds in the 
hands of the trust companies, and there- 
by increases the earnings of such trust 
companies. On the other hand, the Penn- 
sylvania rule requires trust companies 
in many instances to release funds to the 
tenants who are often widows and or- 
phans, which, under the Massachusetts 
rule, such companies could retain in their 
possession for the ultimate benefit of the 
remaindermen. 

“Neither my conscience nor the prin- 
ciples upon which I was elected would 
permit me to approve a bill that would 
increase the income of the trust compan- 
ies by diminishing the income of tenants, 
particularly widows and orphans.” 


No fair-minded person can quarrel 
with the honest conviction of anyone that 
vassage of the Act would have created 
an inequitable apportionment between 
life tenants and remaindermen, but the 
conclusion that the Act was favored by 
trust companies because it increases 
earnings at the expense of life tenants 


is so obviously incorrect that it should 
not pass without comment. 

Practically all cases of apportionment 
occur in trusts under will or inter vivosr 
In the former the Trustee generally has 
received its commission as executor, and 
no further charge on principal is there- 
fore possible; in the latter case the pay- 
ment of commission on principal is gen- 
erally postponed until the termination of 
the trust—in either case it is quite evi- 
dent that so long as stock dividends, etc. 
remain in principal no charge thereon 
may be made by a Trustee, or such 
charge is indefinitely postponed. 


On the other hand, commissions on in- 
come are charged currently during the 
continuance of the trust, and therefore 
the greater the amount apportioned to 
the life*tenant as income, the larger the 
commission paid to the Trustee will be. 
Many illustrations could be cited, but it 
is sufficiently apparent from the above 
that the immediate financial interest of 
the Trustee is directly opposite to what 
Governor Earle supposes it to be. 


S. W. Cousley 
V.P. Fidelity-Philadelphia Trust Co., Philadelphia. 


Line of Succession 


Dear Sir: 

In reference to your editorial entitled 
“Out of the Red”, in the September issue, 
I have the following comments to make. 

“The growth of Bank Resources and 
Growth of Trust Assets vs. Net Earnings 


469 





470 


on Bank Resources compared to Net 
Earnings on Trust Assets.” 

I think there will be disparity here. 
The type of service required in trust 
work cannot be mechanized throughout 
all of its phases and will, therefore, re- 
sult in higher costs and less dollar profits 
than will be usual in commercial banking. 


“Reasonable Fees will not Support the 
Burden of Free Services.” 

This statement probably refers to a 
practice that may prevail in some banks 
with trust departments, where officers on 
the commercial side ask favors for their 
clients from the Trust department in the 
form of free service, with the thought 
that it would help to build good will for 
the bank. This has never occurred in our 
bank where the cooperation from the 
commercial men, both in the main bank 
and branch offices, has been complete. It 
is true, however, that our own Trust of- 
ficers in some situations find it advis- 
able to give what might be termed free 
service in the form of time and patience 
required which cannot be chargeable. 

The costs of work well done plus the 
cost of keeping the facilities of a trust 
department ahead of incoming or poten- 
tial new business, or expressed in other 
words, the cost of training and keeping 
a competent line of succession must al- 
ways be given thought and consideration 
in computing the so-called “desired prof- 
its.” The fallacy of placing too great 
emphasis on acquiring new business and 
too little emphasis on the best manage- 
ment of that which has already been ac- 
quired has certainly been proven beyond 
question. 

Walter S. McLucas 

Pres., National Bank of Detroit, Mich. 


Virgin Field 
Gentlemen: 

Permit me to commend to the thought- 
ful attention of every life underwriter, 
trust officer and attorney the most ex- 
cellent article printed in your Septem- 
ber issue under the caption “Estate Pro- 
tection”, by Milton Elrod, Jr. Mr. El- 
rod’s article demonstrates his keen un- 
derstanding of the problems of estate 
conservation and protection, and the al- 
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most virgin field for cooperative service 
that invites the teamwork of earnest 
toilers in all three of these professions. 

How true it is, as Mr. Elrod well says, 
that “In the difference between the es- 
tates that men leave, and the estates 
that are ultimately turned over to their 
families, lies the fundamental problem 
of estate transfer”; and what a vast 
amount of disappointment and distress, 
not to say heart-aches, may be spared his 
loved ones through the intelligent coor- 
dination of the work of these specialists. 

Too often the trust officer is so much 
interested in selling the idea of a living 
trust that he neglects to suggest the 
value of an adequate insurance program, 
and the underwriter so intent on the 
“package” sale that the advantages of an 
insurance trust are overlooked, if indeed 
his experience includes an understanding 
of the advantages of such coordination. 
And it is equally foreign to the cus- 
tomary thought of many an attorney en- 
gaged to draw a will, to raise a question 
as to the proportion of the estate that. 
will be required to meet death duties 
which will have to be paid in cash, or 
where the necessary cash is coming from 
to discharge these and other important 
cash obligations when the time for set- 
tlement arrives. 

Mr. Elrod’s article admirably sets 
forth many of the reasons why the un- 
derwriter, trust officer and attorney 
should understand the importance of each 
other’s special knowledge, and each 
should work in harmony to the very con- 
siderable benefit of the client’s beneficia- 
ries. 

Your readers will, I am sure, appre- 
ciate frequent contributions from Mr. 
Elrod’s store of information and happy 
style of presentation. 

Irving L. Shaw 


Pres., Boston Life Insurance and Trust Council. 


In The Red 


Dear Sir: 

I disagree completely with the state- 
ment in your September editorial, “Out 
of the Red”, that “the trust department 
has kept many a bank’s income in the 
black, especially during the depression 
years.” 
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Very few trust departments are oper- 
ating in the black; very few banks know 
the cost of the trust department; and 
very few banks are taking active steps 
along with others to get them “out of the 
red.” Every bank president has a re- 
sponsibility to know correctly what the 
earnings are and the losses of each de- 
partment, and if he cannot make a de- 
partment earn, it should be discontinued. 
However, if the “major source of bank 
earnings, namely interest and discount 
on loans, has been drying up rapidly”, 
where is the return from analysis 
charges, reduction of costs, elimination 
of unprofitable services, the elimination 
of interest payments to offset the de- 
crease in gross earnings? 


With careful management, there is no 
reason why the commercial department 
cannot be made profitable. The trust de- 
partment, however, should stand on its 
own feet. It is true their fees are in- 
adequate, unfair, and unreasonable and 
it is time that all trust departments 
should be analyzed to determine their 
exact costs. Then let the bank presidents 
go to the court to get relief so that the 
fees will be fair and reasonable; if not, 
the trust department should be discon- 
tinued. The public want trust work and 
are willing to pay for the service the 
same way they pay for the costs of com- 
mercial departments; but they don’t 
want to pay different prices for the same 
services. The trust departments have to 
get together as a whole and put their 
case before the public in order to get ade- 
quate fees. 


John S. Brayton 
Pres., B. M. C. Durfee Trust Co., Fall River, Mass. 


Help On Common Fund 


Dear Sir: 

The legislature of this state, which 
met last spring, passed a law permitting 
Common Trust Funds, which, of course, 
gives all Indiana Trust Officers some- 
thing else to think about. Therefore, any 
articles on that subject that might ap- 
pear in Trust Companies Magazine would 
be practical, helpful and timely to us. 


N. F. Reich 
T. O., St. Joseph Valley Bank, Elkhart, Ind. 


oA Virginia institu- 
tion, established in 
1865, with thoroughly 
organized, up-to-date 
trust facilities. 


FIRST AND MERCHANTS 
National Bank of Richmond 


John M. Miller, Jr., President 
Member Federal Deposit Insurance Corporation 


Still Interested 


Dear Sirs: 

Fiduciary Decisions such as on page 
255 of the February 1937 issue and fol- 
lowed by the article on the Pennsylvania 
Investment rule in the March issue are 
very much worthwhile.I like the articles 
by the men in the field such as Mr. Theis’ 
article on fees, Mr. Stephenson’s on the 
Graduate School and others on invest- 
ment the best. 

Keep up the good work with articles 
by those who know their subject. For 
example, I’d like to see an article or dis- 
cussion by a member of the Pennsylvania 
Bankers Association Committee or Sub- 
Committee on Investments discuss the 
above decision in relation to the Penn- 
sylvania Acts as recently revised. Also, 
a prominent trust investment man write 
an article on Trustee Investments to pro- 
tect the beneficiary and remainderman 
against America’s greatest business de- 
pression. Those are just ideas from a 
former trust man now in a brokerage 
firm but still vastly interested in the 
problem of the trustee. 


Roger Jewett 
Pittsburgh, Pa. 


Good Briefing 
Sirs: 

Whoever briefed my address in Trust 
Companies for September did an excel- 
lent job and its divisions make a consid- 
erable improvement on its continuity. 


Charles Harrison Mann 


Dulany & Mann, Counsellors at Law, Washington, 
b.. cG 





Uniform Trusts Act—Final Draft 


Salient Provisions of Act As Approved by National Conference 
of Commissioners on Uniform State Laws 


The subject of Common Investment Funds was not covered by the Act 
as adopted by the Conference at its Kansas City meeting on September 25, 


1937. 


According to advice from Prof. George G. Bogert, chairman of the 


committee, it will be covered by a separate statute to be prepared after the 
Federal Reserve Board has promulgated its regulations.—Editor’s Note. 


SECTION 1. (Definitions.) As used in 
this Act unless the context or subject-mat- 
ter otherwise requires: 

ok KOK 

3. “Relative” means a spouse, ancestor, 
descendant, brother or sister. 

4. “Affiliate” means any person directly 
or indirectly controlling or controlled by an- 
other person, or any person under direct or 
indirect common control with another per- 
son. It includes any person with whom a 


trustee has an express or implied agreement 
regarding the purchase of trust investments 


by each from the other, directly or indirect- 
ly, except a broker or stock exchange. 

5. “Trust” means an express trust only. 

SECTION 3. (Loan of Trust Funds.) 
Except as provided in Section 4, no corpo- 
rate trustee shall lend trust funds to itself 
or an affiliate, or to any director, officer, or 
employee of itself or of an affiliate; *** 

SECTION 4. (Corporate Trustee De- 
positing Trust Funds with Self.) 
’ 1. A corporate trustee which is subject 
to regulation and supervision by state or 
federal authorities may deposit with itself 
trust funds which are being held necessar- 
ily pending investment, distribution, or the 
payment of debts, provided it pays into the 
trust for such deposit such interest as it is 
required by statute to pay on uninvested 
trust funds, or, if there be no such statute, 
the same rate of interest it pays upon sim- 
ilar non-trust deposits, and maintains in its 
trust department as security for all such 
deposits a separate fund consisting of secur- 
ities legal for trust investments and at all 
times equal in total market value to the 
amount of the deposits. But no such secur- 
ity shall be required to the extent that the 
deposit is insured or given a preference by 
any state or federal law. 

2. The separate fund of securities shall 
be marked as such. Withdrawals from or 


additions to it may be made from time to 
time, as long as the required value is main- 
tained. The income of such securities shall 
belong to the corporate trustee. In all state- 
ments of its financial condition published, or 
delivered to [the state banking department], 
such corporate trustee shall show as separ- 
ate items the amount of trust funds which 
it has deposited with itself and the amount 
of securities which it holds as security for 
the payment of such deposits. 

SECTION 5. (Trustee Buying from or 
Selling to Self.) No trustee shall directly 
or indirectly buy or sell any property for 
the trust from or to itself or an affiliate; or 
from or to a director, officer, or employee 
of such trustee or of an affiliate;*** 

SECTION 6. (Trustee Selling from one 
Trust to another Trust.) No trustee shall 
as trustee of one trust sell property to it- 
self as trustee of another trust. 

SECTION 7. (Corporate Trustee Buying 
Its Own Stock.) No corporate trustee shall 
purchase for a trust shares of its own 
stock, or its bonds or other securities, or 
the stock, bonds or other securities of an 
affiliate. 

SECTION 8. (Voting Stock.) A trustee 
owning corporate stock may vote it by 
proxy, but shall be liable for any loss re- 
sulting to the beneficiaries from a failure 
to use reasonable care in deciding how to 
vote the stock and in voting it. 

SECTION 9. (Holding Stock in Name of 
Nominee.) A trustee owning stock may 
hold it in the name of a nominee, without 
mention of the trust in the stock certificate 
or stock registration book; provided that 
(1) the trust records and all reports or ac- 
counts rendered by the trustee clearly show 
the ownership of the stock by the trustee 
and the facts regarding its holding; and (2) 
the nominee shall deposit with the trustee a 
signed statement showing the trust owner- 
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CROCKER FIRST NATIONAL BANK 


OF SAN FRANCISCO | 


Acts as Ancillary Administrator, Transfer Agent, 


Registrar, and in all other fiduciary capacities. 





ship, shall endorse the stock certificate in 
blank, and shall not have possession of the 
stock certificate or access thereto except un- 
der the immediate supervision of the trus- 
tee. The trustee shall be personally liable 
for any loss to the trust resulting from any 
act of such nominee in connection with stock 
so held. 

SECTIONS 11. (Powers Exercisable by 
Majority.) 1. Unless it is otherwise pro- 
vided by the trust instrument, or an amend- 
ment thereof, or by court order, any power 
vested in three or more trustees may be 
exercised by a majority of such trustees; 
but no trustee who has not joined in exer- 
cising a power shall be liable to the benefi- 
ciaries or to others for the consequences of 
such exercise, nor shall a dissenting trustee 
be liable for the consequences of an act in 
which he joins at the direction of the ma- 
jority trustees, if he expressed his dissent 
in writing to any of his co-trustees at or 
before the time of such joinder. 

2. Nothing in this section shall excuse a 
co-trustee from liability for inactivity in the 
administration of the trust nor for failure 
to attempt to prevent a breach of trust. 

SECTION 12. (Contracts of Trustee.) 
1. Whenever a trustee shall make a con- 
tract which is within his powers as trustee, 
or a predecessor trustee shall have made 
such a contract, and a cause of action shall 
arise thereon, the party in whose favor the 
cause of action has accrued may sue the 
trustee in his representative capacity, and 
any judgment rendered in such action in 
favor of the plaintiff shall be collectible [by 
execution] out of the trust property. In 
such an action the plaintiff need not prove 
that the trustee could have secured reim- 
bursement from the trust fund if he had 
paid the plaintiff’s claim. 

2. No judgment shall be rendered in 
favor of the plaintiff in such action unless 


he proves that within thirty days after the 
beginning of such action, or within such 
other time as the court may fix, and more 
than thirty days prior to obtaining the judg- 
ment, he notified each of the beneficiaries 
known to the trustee who then had a pres- 
ent interest, or in the case of a charitable 
trust the [Attorney-General] and any cor- 
poration which is a beneficiary or agency in 
the performance of such charitable trust, - 
of the existence and nature of the action. *** 
Any beneficiary, or in the case of charitable 
trusts the [Attorney-General] and any cor- 
poration which is a beneficiary or agency 
in the performance of such charitable trust, 
may intervene in such action and contest the 
right of the plaintiff to recover. 

3. The plaintiff may also hold the trus- 
tee who made the contract personally liable 
on such contract, if the contract does not ex- 
clude such personal liability. The addition 
of the word “trustee” or the words “as trus- 
tee” after the signature of a trustee to a 
contract shall be deemed prima facie evi- 
dence of an intent to exclude the trustee 
from personal liability. 

SECTION 13. (Exoneration or Reim- 
bursement for Torts.) 1. A trustee who 
has incurred personal liability for a tort 
committed in the administration of the 
trust is entitled to exoneration therefor from 
the trust property if he has not discharged 
the claim, or to be reimbursed therefor out 
of trust funds if he has paid the claim, if 
(1) the tort was a common incident of the 
kind of business activity in which the trus- 
tee was properly engaged for the trust, or 
(2) although the tort was not a common 
incident of such activity, if neither the trus- 
tee nor any officer or employee of the trus- 
tee was guilty of personal fault in incur- 
ring the liability. 

2. If a trustee commits a tort which ir 
creases the value of the trust property, he- 
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shall be entitled to exoneration or reim- 
bursement with respect thereto to the ex- 
tent of such increase in value, even though 
he would not otherwise be entitled to ex- 
oneration or reimbursement. 

3. Nothing in this section shall be con- 
strued to change the existing law with re- 
gard to the liability of trustees of charit- 
able trusts for torts of themselves or their 
employees. 

SECTION 14. (Tort Liability of Trust 
Estate.) 1. Where a trustee or his pre- 
decessor has incurred personal liability for 
a tort committed in the course of his ad- 
ministration, the trustee in his representa- 
tive capacity may be sued and collection had 
from the trust property, if the court shall 
determine in such action that (1) the tort 
was a common incident of the kind of busi- 
ness activity in which the trustee or his 
predecessor was properly engaged for the 
trust; or (2) that, although the tort was 
not a common incident of such activity, 
neither the trustee nor his predecessor, nor 
any officer or employee of the trustee or his 
predecessor, was guilty of personal fault in 
incurring the liability; or (3) that, although 
the tort did not fall within classes (1) or 
(2) above, it increased the value of the 
trust property. If the tort is within class- 
es (1) or (2) above, collection may be had 
of the full amount of damage proved; and 
if the tort is within class (3) above, collec- 
tion may be had only to the extent of the 
increase in the value of the trust property. 

2. In an action against the trustee in 
his representative capacity under this sec- 
tion the plaintiff need not prove that the 
trustee could have secured reimbursement 
from the trust fund if he had paid the plain- 
tiff’s claim. 

3. [Same as Section 12 (2) with excep- 
tion of references to charitable trusts.] 

4. The trustee may also be held person- 
ally liable for any tort committed by him, 
or by his agents or employees in the course 
of their employments, subject to the rights 
of exoneration or reimbursement provided 
in Section 13. 

5. [Same as Section 13 (3)]. 

SECTION 15. (Withdrawals from Min- 
gled Trust Funds.) Where a person who 
is a trustee of two or more trusts has 
mingled the funds of two or more trusts in 
the same aggregate of cash, or in the same 
bank or brokerage account or other invest- 
ment, and a withdrawal is made therefrom 
by the trustee for his own benefit, or for 
the benefit of a third person not a benefi- 
clary or creditor of one or more ‘of the 
trusts, or for an unknown purpose, such a 








withdrawal shall be charged first to the 
amount of cash, credit, or other property 
of the trustee in the mingled fund, if any, 
and after the exhaustion of the trustee’s 
cash, credit, or other property, then to the 
several trusts in proportion to their several 
interests in the cash, credit, or other prop- 
erty at the time of the withdrawal. 


SECTION 17. (Power of Settlor.) The 
settlor of any trust affected by this Act 
may, by provision in the instrument cre- 
ating the trust if the trust was created by 
a writing, or by oral statement to the trus- 
tee at the time of the creation of the trust 
if the trust was created orally, or by an 
amendment of the trust if the settlor re- 
served the power to amend the trust, relieve 
his trustee from any or all of the duties, 
restrictions, and liabilities which would oth- 
erwise be imposed upon him by this Act; or 
alter or deny to his trustee any or all of 
the privileges and powers conferred upon 
the trustee by this Act; or add duties, re- 
strictions, liabilities, privileges, or powers, 
to those imposed or granted by this Act; but 
no act of the settlor shall relieve a trustee 
from the duties, restrictions, and liabilities 
imposed upon him by Sections 38, 4 and 5 
of this Act. 

SECTION 18. (Power of Beneficiary.) 
Any beneficiary of a trust affected by this 
Act may, if of full legal capacity and act- 
ing upon full information, by written in- 
strument delivered to the trustee relieve 
the trustee as to such beneficiary from any 
or all of the duties, restrictions, and liabili- 
ties which would otherwise be imposed on 
the trustee by this Act, except as to the 
duties, restrictions, and liabilities imposed 
by Sections 3, 4 and 5 of this Act. Any 
such beneficiary may release the trustee 
from liability to such beneficiary for past 
violations of any of the provisions of this 
Act. 

SECTION 19. (Power of the Court.) A 
court of competent jurisdiction may, for 
cause shown and upon notice to the benefi- 
ciaries, relieve a trustee from any or all of 
the duties and restrictions which would oth- 
erwise be placed upon him by this Act, or 
wholly or partly excuse a trustee who has 
acted honestly and reasonably from liability 
for violations of the provisions of this Act. 

SECTION 20. (Liabilities for Violations 
of Act.) If a trustee violates any of the 
provisions of this Act, he may be removed 
and denied compensation in whole or in 
part; and any beneficiary, co-trustee, or 
successor trustee may treat the violation 
as a breach of trust. 








Balance of Power in Corporate Trusts 


Enlarging Trustee’s Responsibility under Uniform 
Drafting Regulations 


Officials of the Securities and Exchange Commission have publicly 
sponsored the Barkley, Lea and Chandler Bills now pending in Congress. 
They have urged and predicted their passage at the forthcoming session. 
Their explanations of the bills together with their predictions as to how 
these projected laws will operate are given here as official statements 
insofar as it is possible to do so in abstract form.*—Editor’s Note. 


HE Barkley Bill, outgrowth of the 

studies of the Securities and Ex- 
change Commission in the trust inden- 
ture field, is part of an integrated pro- 
gram including the reorganization sec- 
tions of the Chandler Bill which provide 
for a substantial revision of the present 
section 77B and also the Lea Bill, the 
proposed Committee Act of 1937. 

Not only the Commission, but other 
students of the subject, including many 
forward looking, progressive and respon- 
sible trust officers, have concluded that a 
new and different approach to this sub- 
ject must be considered. A special com- 
mittee of the American Bankers Associa- 
tion has given much time and thought, 
and many of its suggestions have been 
incorporated in the third Committee 
Print of the Barkley Bill. There is gen- 
eral appreciation of the fact that the 
basic problem of the more enlightened 
corporate trust institutions is to raise 
the standards of the entire profession to 
their own high level. This is the objec- 
tive of the Barkley Bill. 


Balance of Power 


A more proper balance between the in- 
terests of investors and requirements of 
issuers can be had only by enlarging the 
trustee’s responsibilities in those cases 


*(Abstracts from discussions before the Ameri- 
can Bar Association meeting, Kansas City, Septem- 
ber 27 and 28, 1937, by Edmund Burke Jr., of the 
Legal Staff of the Securities and Exchange Com- 
mission and Samuel O. Clark, Jr., Chief Attorney, 
Protective Committee Study of the Securities and 
Exchange Commission.) 
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where its failure to take swift and posi- 
tive action leaves the investors without 
effective protection of their interests. 
The only instrumentality upon which we 
can rely to give this additional measure 
of protection is the indenture trustee. 
The underwriter has long been in the 
most favored position to insist upon the 
correction of inadequacies in trust in- 
dentures, but the records show that no 
substantial progress has been made. Nor 
can the individual trust institution exert 
much influence in the direction of im- 
proving the provisions of trust inden- 
tures. The answer is to be found in uni- 
form regulation of the drafting process 
by some governmental agency. This is 
what the Barkley Bill proposes to do. 
The Barkley Bill requires that all fu- 
ture trust indentures comply with cer- 
tain minimum requirements, particularly 
as to the responsibilities to be imposed 
upon the trustee, and restrictions upon 
the possession by the trustee of interests 
conflicting with those of the bondholders. 
This result is to be accomplished by es- 
tablishing statutory standards, and by 
adding to the drafting table the Securi- 
ties and Exchange Commission repre- 
senting the public interest and the in- 
terest of investors, to see that those stan- 
dards are complied with. The Commis- 
sion’s job is over when the form of in- 
denture has been qualified. After the 
indenture is executed it is enforceable 
only like any other contract, the Com- 
mission having no powers with respect to 
enforcement. 
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Informative Requirements 


The indenture must make adequate 
provision for periodic financial reports 
by the issuer to the trustee and the Com- 
mission, and adequate provision for the 
transmission thereof to the bondholders. 
The Commission is empowered to pre- 
scribe the form in which such reports 
are to be made. This is the only pro- 
vision which gives the Commission con- 
tinuing jurisdiction after an indenture 
has been qualified, and is analogous to the 
provision of Section 15(d) of the Se- 
curities Exchange Act of 1934. 


The issuer must also be required to 
file with the trustee at stated intervals 
all information in its possession or con- 
trol, or in the possession or control of 
any of its paying agents, as to the names 
and addresses of the bondholders. 

Provision is also made for the im- 
provement of the provisions of the in- 
denture with respect to the functions of 
the trustee before the occurence of a de- 
fault. The bill requires that the inden- 
ture impose upon the trustee certain 
specific duties and obligations, prior to 


default, which are to be worked out 
against the background of what a prud- 
ent man would do under similar circum- 
stances. 


In the event of default, the indenture 
must contain adequate provisions with 
respect to the giving to bondholders no- 
tice of defaults. But the indenture may 
provide that, except in the case of de- 
faults as to which the Commission deems 
it necessary that prompt notice be given, 
the trustee shall be protected in with- 
holding notice so long as it determines 
that course to be in the interests of the 
bondholders. 


“Conflicting Interests” 


The possession by an indenture trus- 
tee of interests which materially con- 
flict with those of the bondholders is ob- 
jectionable enough even where the trus- 
tee is a mere mechanical, clerical agency 
—and it is little more than that under 
the terms of the typical modern trust in- 
denture. But the elimination of such 
conflicting interests is an absolute pre- 
requisite to any legislative or contractual 


mandate for active trusteeship, so that 
the trustee will be in a position to exer- 
cise an independent, unbiased judgment 
and vigorously to discharge its respon- 
sibilities. 

Under the bill, indentures must con- 
tain provisions requiring any trustee who 
has a conflicting interest, as defined in 
the bill, either to resign its trusteeship 
or to eliminate the conflict, within ninety 
days after it becomes aware that it 
exists. 


Restrictions are placed upon the own- 
ership by the indenture trustee of sub- 
stantial amounts of other securities of 
the issuer, so that the trustee will not 
find itself in a position where the per- 
formance of its duty to its depositors and 
stockholders might conflict with its duty 
to the bondholders for which it is acting 
as trustee. 


Real Estate Mortgages 


What role, then, will the indenture 
trustee be called upon to play in the ad- 
ministration of real estate mortgages and 
in real estate reorganizations, if the 
Barkley Bill and its companion measure, 
the Chandler Bill, are enacted into law? 
In the first place, the trustee will no 
longer be a “vest-pocket” trustee, a vas- 
sal of the issuer or underwriter. It will 
be a corporate trust institution which 
owes allegiance to no one but the bond- 
holders whom it is supposed to represent. 


The indenture will provide the trustee 
with the necessary tools for making an 
effective check on the actual perform- 
ance of the agreements and restrictions 
avowedly inserted in the indenture for 
the investors’ protection. In the case of 
construction mortgages, for example, the 
indenture will ordinarily require that the 
proceeds of the bonds be deposited with 
the trustee, to be disbursed by it as con- 
struction progresses. In proper cases, 
certificates of an independent architect 
or engineer will be condition precedent 
to such disbursement. 

When a serious default occurs, the 
trustee will be under a duty to give 
prompt notice to the bondholders. If the 
default is of a less serious nature, the 
trustee may withhold such notice if its 
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responsible officers deem that course to 
be in the interest of the bondholders. In 
any event, however, the trustee will be 
charged with the duty of defending their 
interests as its own until the bondhold- 
ers have had an opportunity to take over 
the task. 

Far from interfering with the liberty 
of the investor, the Barkley Bill will in- 
sure to him a greater freedom. And it 
will open to the trust institutions them- 
selves new and greater opportunities for 
public service. 


Proxies and Committees 


In the Lea Bill legislative standards 
are set up as to the terms and conditions 
upon which proxies and deposits may be 
solicited. It is provided that the terms 
of solicitation must include adequate pro- 
vision for independent review and deter- 
mination of the fees and expenses of de- 
clarant. 


Likewise, provision must be made for 
at least an annual report and accounting 
by declarant in the form required or ap- 
proved by the Commission; copies of the 


report and accounting are to be filed with 
the Commission. In other words, no 
longer will the spectacle be presented of 
fiduciaries sitting in judgment on the 
worth of their own services to the bene- 
ficiaries of the trust. And there will be 
assurance that the beneficiaries will be 
kept fully advised of the finances of their 
trust. 


The bill also establishes certain legis- 
lative standards with respect to the quali- 
fication of committee members. It will 
be necessary that representatives of se- 
curity holders be persons whose associa- 
tions and interests would qualify them 
as interested solely in the performance 
of their trust. Committee membership 
is to be limited to persons who have a 
bona fide interest in the situation. The 
representation of two or more classes of 
security holders. whose interests are 
themselves in material conflict is barred 
by the bill, unless the public interest or 
the protection of investors otherwise re- 
quires. And finally, principal underwrit- 
ers of outstanding securities of an is- 
suer, and officials of such underwriters, 
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are barred from serving on protective 
committees for securities of that issuer. 

This legislative program should go far 
towards revitalizing the trustee or fidu- 
ciary relationship in corporate reorgan- 
izations. To some extent such measures 
will be branded as disruptive since they 
run counter to the dominant philosophy 
of reorganizers. This dominant philoso- 
phy is the philosophy of the “street.” It 
is an entrepreneurial philosophy which 
has caused the virtual disappearance of 
the ancient standards for trustee, has 
levelled those standards down to those 
of the market place and has tended to 
bring the whole reorganization system 
into disrepute. Such conditions cannot 
be tolerated by a government sensitive to 
the reasonable requirements and objec- 
tives of investors. 

The price of restoring those ancient 
standards will be the loss of this entre- 
preneurial philosophy. Such restoration 
will introduce conservative practices. It 
will no longer be the rare fiduciary who 
does not profit directly or indirectly from 
his trust. Universal recognition in this 
field of the principle that no man can 
serve two masters will provide a perman- 
ent safeguard to the interests of inves- 
tors. Accordingly, such restoration of 
these ancient standards, while disruptive 
as respects some reorganizers, will be 
constructive from the viewpoint of in- 
vestors. 


Reorganization Under Chandler Bill 


Specifically the Chandler Bill seeks to 
remedy the deficiencies in 77B. The bill 
requires that where the liabilities of the 
bankrupt company exceed $250,000 an in- 
dependent trustee be appointed. These 
provisions, the foundation on which 
many of the substantive reforms are 
built, constitute the basic fundamental 
change from existing procedure. They 
afford assurance that many of the im- 
portant functions of reorganization 
which are now performed outside the 
proceedings will be brought within the 
judicial process. They afford means 
whereby the court, assisted by its agent, 
the trustee, may maintain a close super- 
vision and control over all the essential 
phases of reorganization. 





TRUST COMPANIES 


Southern Californians 
Prefer 


Security-First National 


Trust Service 
* 


Recently published figures show 
that 28% of all the court trusts 
administered by all corporate fidu- 
ciaries in California are entrusted 
with this Bank. e In Southern Cali- 
fornia, which is the territory served 
by this Bank, it is estimated that 
45% of allthe court trusts handled 
in this area by corporate fiduciaries 
arein Security-First National Bank 


Eastern trust companies needing 
co-operation in ancillary proceed- 
ings may get for their customers the 
same quality and completeness of 
service which makes this the trust 
service so strongly favored locally. 


SECURITY-FirsT NATIONAL BANK 
OF 20S ANGELES 
Resources Over $600,000,000 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


One of the duties of the independent 
trustee under the bill is to investigate 
the acts and conduct of the debtor—sub- 
ject at all times, however, to the control 
of the judge. He must report to the 
judge any facts ascertained by him per- 
taining to fraud, misconduct, mismanage- 
ment and irregularities and has power, 
with approval of the judge, to institute 
suit on any causes of action he discovers. 

The requirements of the Chandler Bill 
for an independent trustee are not based 
on any assumption that managements as 
a rule are either incompetent or dishon- 
est. The position has been taken that 
the question of the appointment of a trus- 
tee should be left to the discretion of the 
court—that in this respect 77B should 
remain unchanged. The argument that 
if the management has been capable and 
faithful to its trust it will be continued 
in possession; otherwise a trustee will be 
appointed. This proposition overlooks 
realities. 


Such emphasis as I have placed upon 
the duty of the trustee under the Chand- 
ler Bill to scrutinize the conduct of the 
management should not obscure other du- 
ties of paramount significance which the 
bill requires him to discharge. These 


relate principally to the preparation and 
proposal of a trustee will perform per- 
haps his most important function. Under 
the bill it is the trustee’s duty to pre- 
pare a plan and submit it to the court. 


Court and Commission 


Further important provisions of the 
bill are those relating to the participa- 
tion of the Securities and Exchange Com- 
mission in the proceedings. In brief, the 
Commission is given the power to file an 
appearance in any proceeding under 
Chapter X and become a party in inter- 
est to the same extent as if a formal pe- 
tition for its intervention had been 
granted. In any case the court may re- 
fer plans of reorganization to the Com- 
mission for its examination and report. 

In cases of major importance (where 
the scheduled liabilities exceed $3,000,- 
000 and where presumably there is a 
substantial investor interest) the court 
is required to submit to the Commission 
any plan which it deems worthy of con- 
sideration. The Commission’s report, 
or a summary thereof, is required to be 
transmitted to security holders when 
their assents to the plan are solicited. 
By specific provision of the bill the re- 
port of the Commission is made advis- 
ory only. Thus assurance is given that 
the primary responsibility of the court 
for the fairness and feasibility of plans 
remains unaffected and that there will 
be no sharing of jurisdiction with an ad- 
ministrative agency. The Commission’s 
function in effect is to act as an admin- 
istrative arm of the court. 

It is a source of considerable satisfac- 
tion to the Commission that these pro- 
visions have met with practically unani- 
mous approbation. The ultimate objec- 
tives of the bill are to promote sound 
and economical administration of corpo- 
rate enterprises while under the aegis 
of the court and to furnish assurance 
that reorganizations will be conducted 
solely in the interests of investors. 





Indenture Trustees and Reorganizations 
Suggesting Revisions of the Barkley Bill 


BENJAMIN WHAM 
Of the Chicago Bar 


MPROVEMENTS can be made in the 
i] present system of reorganization in- 
cluding indenture trusteeships without 
the necessity of impugning the motives 
of anyone or, for that matter, scrapping 
for an untried theory the present system 
which has evolved over many years. 

One difficulty with the reports and the 
Barkley Bill is that they confuse real 
estate and commercial issues and they 
apply alike to indenture trustees who are 
solely trust companies and to banks hav- 
ing trust departments. In spite of the 
cavalier reference to the attitude of trus- 
tees for commercial loans, it seems that 
there is a logical distinction between the 
two types of loans and also the two types 
of institutions. As Mr. Burke points 
out, individual trustees appear frequent- 
ly in real estate loans and very infre- 
quently in commercial loans. 


Reliance on Trustee 


An example of the confusion caused 
by the failure to draw this distinction 
appears in the argument that it has 
been customary to select an important 
financial institution as a so-called “trus- 
tee” and that a fraud is perpetrated up- 
on security holders by causing them to 
think that this trustee will actively 
watch after their interests. On the oth- 
er hand, we find in the reports many il- 
lustrations of individual trustees. Now 
the argument cannot be used both ways. 
Furthermore, I have seen a number of 
prospectuses which failed to disclose the 
name of the indenture trustee until about 
page 19 and then only in small type. In 
other words, I doubt if very many people 
really buy securities on the basis of the 


From comments on paper by Edmund Burke, Jr. 
discussed in “Balance of Power In Corporate 
Trusts”, pege 475, before Section of Real Property, 
Probate and Trust Law, American Bar Association. 


indenture trustee. Otherwise, why 
should they have bought so many real es- 
tate bonds where there were individual 
trustees? 

It seems clear that an indenture trus- 
tee occupies a different position from 
that of a trustee of a personal trust. A 
trustee of a personal trust has control 
of the property and manages it or oper- 
ates the business whereas the farther an 
indenture trustee keeps away from the 
property the better most investors like 
it. An indenture trustee has no money 
with which to reimburse itself for out- 
lays on behalf of security holders or to 
protect itself from damages. Therefore, 
a suggestion to transform an indenture 
trustee into a trustee of a personal trust 
should be given consideration. 

I would favor the suggestion that an 
indenture trustee should be a bank or 
trust company with resources commen- 
surate with the proposed trusteeship, es- 
pecially for the larger issues. It is on 
the questions of the trustee being disin- 
terested and more responsible that I fear 
the suggestions fail to take cognizance 
of the underlying causes which have in- 
fluenced the evolution of indenture trus- 
teeships. 


Arbitrary Rules 


An attempt is made in the Barkley 
Bill to formulate certain arbitrary rules 
of thumb to qualify or disqualify the 
trustee. Mr. Burke omits a discussion 
of the loan conflict provisions of the Bill 
as being inapplicable to real estate loans. 
Yet if a bank is the trustee it is very 
applicable and drastic. Thus, a trustee 
of an unsecured issue or of an issue ma- 
turing within five years is disqualified if 
its commercial banking department 
makes a loan to the obligor and it is not 
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paid in ninety days. I understand that 
about twenty-five per cent of the larger 
trusteeships would be disqualified under 
this provision although the trustees in 
those cases are the most conservative and 
the soundest financially that can be had, 
and so are the obligors. It would dis- 
rupt the normal course of banking busi- 
ness. 

The loan itself is not bad. The ob- 
ject of this rule obviously is to prevent 
the trustee from favoring itself in the 
event of a default, that is, satisfying its 
loan at the expense of the security hold- 
ers. The Bill contains a penalty for col- 
lection of a “permitted” loan, that is, a 
loan to the obligor of an issue maturing 
in more than five years. In the case of 
permitted loans the money so collected 
within four months of the default must 
be held in a special fund if the trustee 
had reason to believe that such a default 
would occur. This fund is then to be 
shared pro rata by the trustee and the 
bondholders in proportion to their re- 
spective deficiency claims. 

It has been suggested by the American 


Bankers Association that loans by trus- 
tees of unsecured and short term issues 


be treated in the same manner. I am in- 
formed that it has offered as a conces- 
sion not to object to the elimination of 
the defense of lack of knowledge of im- 
pending default as to all loans including 
long term loans. Under this suggestion, 
collections made within four months of 
the default on all loans would be shared 
pro rata by the trustee and security hold- 
ers. This is an important concession and 
should be acceded to by the Commission. 


Persistence of Conflict 


The difficulty is that these conflicts of 
interest are not static. There may be 
days when a large bank and trust com- 
pany will hold in one or more of its de- 
partments sufficient stock of the obligor 
to disqualify it as an indenture trustee 
and within a week or a month or six 
months this condition may not prevail. 
Furthermore, many of the supposed con- 
flicts are unimportant and do not mate- 
rially affect the essential relationship be- 
tween an indenture trustee and bond- 
holders. 


TRUST COMPANIES 


As many banks are now subject to 
regulation by the Federal Reserve Board, 
the suggestion is made that it would be 
better to permit further regulation of 
these banks to be in its hands in order 
that the banking functions of the coun- 
try may not be disrupted by conflicting 
policies of different regulatory bodies. If 
this is done, it has been suggested that, 
instead of laying down rules of thumb 
for disqualification of and for the func- 
tions to be performed by such banks as 
trustees under indentures, power should 
be given to the Federal Reserve Board 
to determine in each instance whether or 
not there is sufficient conflict to disqual- 
ify, and the proper action to be taken. 


It is contemplated that the SEC shall 
sit on the opposite side of the table and 
in effect write the contract for the par- 
ties. This is a very broad power and it 
is questionable whether so much power 
should be given to a Commission, assum- 
ing it is a constitutional delegation. It 
appears to be the intent of the SEC to 
see that the indenture covers various 
specific contingencies which are likely to 
happen twenty years or more later. 


Duplication of Work and Open-End 
Liability 

Adequate machinery should be provid- 
ed for proper reports and notices and 
the organization of loyal protective com- 
mittees. I am willing to resolve all 
doubt in favor of allowing security hold- 
ers access to lists if properly safeguard- 
ed. But in our zeal we should be care- 
ful not to attempt to over-simplify what 
is really a very complex matter. It 
sounds very well to say that the trustee 
is called a trustee and therefore should 
be an active trustee with its responsibili- 
ties. But why should the trustee be 
forced to duplicate the responsibilities 
and functions of the obligor on the one 
hand and beyond a certain of the security 
holders all with a duplication of ex- 
penses ? 


The SEC wishes to enable the security 
holders to represent themselves, but if 
they are to represent themselves, then 
beyond a certain point the trustee should 
not be responsible. Yet we find the SEC 
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being given broad powers in the drafting 
of the indenture and in the determina- 
tion of the functions of the trustee, 
largely for the purpose of forcing the 
trustee to be more active and to assume 
greater responsibilities. 


The Bill provides that the indenture 
shall not contain any exculpatory clauses 
relieving the trustee from liability for 
negligence. It seems logical that an in- 
denture trustee should be liable for neg- 
ligence. On the other hand, in a matter 
as complicated as the operation of a 
large property or of a business the trus- 
tee must act through agents and it must 
make many borderline decisions. In each 
instance there may be a question of fact 
whether or not it was negligent. This 
would leave the indenture trustee open to 
many suits by disgruntled bondholders 
instituted long after the event when jur- 
ies will be prone to consider the story in 
the light of conditions at the time of 
trial. 

Many issues run in to the millions and 
alleged damages may run as high as the 
entire issue. A bank can hardly afford 
to risk its depositors’ money in this man- 
ner and even a trust company may think 
seriously before assuming such a risk, 
particularly as the compensation which 
a trustee can receive will be incommen- 
surate with the risk involved. Further- 
more, in order to have assets commen- 
surate with the responsibility one large 
trusteeship may be all one trustee can 
handle. Where then shall we find proper 
trustees ? 


Prompt Accounting 


In the case of trustees of personal 
trusts, it is always possible to account 
to a court promptly at the time of a 
questionable or difficult decision and so 
bring about a legal review of the trus- 
tee’s act in the light of circumstances 
existing at the time the action is taken. 
It has been proposed that a somewhat 
similar provision be inserted in the 
Barkley Bill. The Bill provides for an- 
nual reports by the trustee to bondhold- 
ers and the proposal is that the Bill shall 
permit the indenture to prescribe a short 
period in which any indenture security 


(48 years of experi- 


ence with estates and 


trusts in Delaware. 


EQUITABLE 


TRUST COMPANY 
WILMINGTON, DELAWARE 


holders must institute proceedings to as- 
sert the liability of the indenture trus- 
tee, based on any acts set forth in such 
report, such limitation, however, not to 
affect proceedings based on gross negli- 
gence or bad faith. 

If this suggestion is not adopted, it is 
only fair to permit the indenture trustee 
to rely upon experts which are chosen 
with reasonable care and to eliminate the 
provisions contained in the Bill giving 
the SEC discretion to determine whether 
or not these provisions may be included 
in the indenture and if they are, in what 
manner. It is also only fair that the 
trustee be given ample funds with which 
to employ independent experts. This 
will ordinarily result in much duplica- 
tion of expense and effort but little ad- 
dition protection for security holders. It 
is generally conceded that trustees’ fees 
must be increased in consideration of the 
additional services and responsibilities. 

The present system of indenture trus- 
teeships has been a long time in develop- 
ing and it would be advisable to take 
more time than we have had to study the 
matter before adopting a new system, if 
it is to include the revolutionary changes 
suggested. On the other hand, I would 
favor a revised bill along the lines which 
I have discussed as undoubtedly there is 
some need for proper legislation. 


The Commissioners of the District of Col- 
umbia have adopted a temporary regula- 
tion under the estate and inheritance tax 
laws, ruling that joint bank deposits are not 
to be considered assets of a decedent’s es- 
tate. This ruling covers certain other joint 
assets. 





Report of Section on Real Property, Probate 
and Trust Law 


To House of Delegates, American Bar Association 


NATHAN WILLIAM MacCHESNEY 
Of MacChesney, Becker & Wells, Chicago, Illinois; Chairman 


ROWING out of the “General Sym- 

posium on Field of Mortgage Fi- 
nancing” under the auspices of the Com- 
mittee on Real Estate Financing, the 
Real Property Division under the chair- 
manship of R. G. Patton of Minneapolis, 
recommended that the draft of “Pro- 
posed Uniform Real Estate Mortgage 
Act” be given further consideration in 
cooperation with the National Confer- 
ence of Commissioners on Uniform State 
Laws. 

The Probate Division, through its 
Chairman, Mr. Henry Upson Sims of Bir- 
mingham, Alabama, recommended that 
the Chairman of the Section appoint a 
Committee of the Probate Division to 
study the relation of public administra- 
tion and transfers of trusts and dece- 
dents’ estates to conflict of laws with a 
view of determining the advisability of 
the preparation by the Section of the 
necessary statutes to simplify the prob- 
lems connected therewith. The Section 
approved the recommendation and direct- 
ed the Chairman to appoint such a Com- 
mittee. 


Trust Division Recommendations 


The Division of Trust Law, through 
its Chairman, Professor George G. 
Bogert, recommended the creation of 
committees for the ensuing year on Uni- 
form Trust Legislation to Cooperate with 
the National Conference of Commis- 
sioners on Uniform State Laws, on 
Pending Trust Legislation, on Note- 
worthy Statutes and Decisions, and Cur- 
rent Trust Literature. 

The Division also recommended to the 
Section the consideration of the advis- 
ability of joint sessions of the Probate 
and Trust Divisions, as so many lawyers 


belonging to the Section are vitally in- 
terested in both subjects. After discus- 
sion by the Section it was recommended 
that two sessions be assigned to the Pro- 
bate and Trust Divisions jointly, one 
session to be held under the auspices of 
the Trust Division and one session un- 
der the auspices of the Probate Division, 
with a joint program to be worked out 
by the respective Chairmen of the Di- 
visions concerned. This will make it 
necessary that these sessions be held at 
different times instead of at the same 
time as provided in the current year’s 
program, and the Council subsequently 
directed that the program for next year 
be made up on that basis. 


Scope of Section’s Work 


Today there is throughout the world a 
reconsideration of the fundamentals of 
private property and other elements of 
the capitalistic system as we know it and 
this Section is quite as much interested 
in the implications involved in this so- 
cial shift as in the legal details of day 
to day work. 

The Real Property Division is not only 
devoting itself to matters of current in- 
terest, but it is attempting to set new 
standards in the whole matter of convey- 
ancing practice and title opinion and has 
outlined a number of “Suggested Changes 
in Major Substantive Real Property 
Principles” under the Chairmanship of 
Professor Lewis M. Simes of the Uni- 
versity of Michigan Law School. 

The Probate Division may well con- 
sider not only narrow questions of pro- 
bate jurisdiction, but it would seem that 
it might well undertake to discuss the 
legal and economic significance of the 
present attitude toward the transmission 
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of property and other factors of the 
present social and political life which af- 
fect the creation, administration and 
transmission of estates. 

The Trust Division deals not only with 
questions of trusteeship and the admin- 
istration of trusts, by trust companies 
and others, but also with the social and 
economic aspects of the question involved 
as evidenced by the program of the pres- 
ent session. 


Trust Companies and the Bar 


There has been, in some communities, 
a growing conflict between the Bar and 
the trust companies. It is believed that 
in a section such as this where the gen- 
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eral members of the Bar and the repre- 
sentatives of the trust companies meet 
on common ground, a contribution can 
be made to this whole question which 
should prove mutually helpful. The 
whole question of trust administration 
has large social implications. With the 
growth of social control, the questions 
are bound to become more and more com- 
plicated. Inheritance and gift taxes and 
the distribution of estates are going to 
have to be given increased attention. The 
question of the divorce of responsibility 
for the control of wealth from its use by 
the beneficiaries is merely one of the so- 
cial questions which is bound to be given 
increasing consideration. 








Time Saving Services 


Many of the addresses and reports 
published from time to time in Trust 
Companies Magazine are considerably 
“cut” or digested, to give the essential 
information with the greatest saving of 
reading time. As there may be instances 


in which a reader would like to obtain 
the complete text, we will be glad, when- 
ever possible, to make such copy avail- 
able without charge, upon request. 

Attention is also called to availability 
of reprints of articles which you may de- 
sire for wide local distribution, and 
which, being written by outstanding au- 
thorities, may be useful in the develop- 
ment of new trust business or to promote 
relationships with attorneys and life un- 
derwriters. Frequently, ideas can be 
advanced to clients or prospects more ef- 
fectively from an outside source. Below 
are listed a few selected articles, recently 
published in Trust Companies, reprints 
of which may be of help in your own sit- 
uation. 


For Trust Prospects: 


Federal Regulation of Family Settle- 
ments 
by Roswell Magill—from Jan. 1937 
issue 
What I Expect of My Trustee 
by John B. Kennedy—from Dec. 
1933 issue 


For Life Underwriters: 


The Life Insurance and Trust Council 
Movement 
by Paul H. Conway—from March 
1937 issue 
Business Insurance Trusts 
by Basil S. Collins—from July 1937 
issue 
Estate Protection 
by Milton Elrod, Jr.—from Sept. 
1937 issue 


For Estate Attorneys: 


In a Common Determination 
by Vernon Mason, Esq.—from May 
1937 issue 
Drafting the Investment Clause 
by Ralph R. Neuhoff, Esq.—from 
Sept. 1937 issue 


With the October installment there will 
also be completed and available in 
pamphlet form, a survey on “Rights of 
Foreign Trust Companies” giving au- 
thoritative data on the law of every state - 
with respect to fiduciary powers of trust 
institutions located in other states. 


——___—_ 9 


Guaranty Trust Company of New York, 
as trustee of an estate established by Jack 
Dempsey, former heavyweight champion, 
has sold a three-story dwelling on East 81st 
St., New York City. 





Wills of the Month 


De Witt Clinton Falls 
Brigadier General N. Y. N. G. 


Brigadier General De Witt Clinton Falls, 
retired, the former commander of the 107th 
Infantry Regiment, National Guard of New 
York, named in his will the Guaranty Trust 
Company of New York as co-executor. 


Although General Falls was best known 
as a soldier with a long and distinguished 
military career, he was also an author and 
artist. He wrote extensively on military 
subjects and was an outstanding authority 
on military heraldry, as well as the de- 
signer of many military insignia. General 
Falls began his military career as an en- 
listed man and rose to be his company’s 
commander. He had served on many im- 
portant missions abroad and was familiar 
with many foreign capitals. He was com- 
missioned a major in the regular army dur- 
ing the World War. 


Joseph Wasserman 
Manufacturer 


Joseph Wasserman was for many years 
active head of the Artloom Corporation of 
Philadelphia which manufactured the seam- 
less Wilton rugs. He named in his will the 
Fidelity-Philadelphia Trust Company, Phila- 
delphia, executor. 

Over fifty years ago Mr. Wasserman and 
his brother founded the Philadelphia Tapes- 
try Mills, to which they added a few years 
later the Philadelphia Pile Fabric Mills. In 
1919 the Artloom Rug Mills was brought 
into the firm and about six years later the 
Artloom Corporation was formed amalga- 
mating all the interests. 


Mr. Wasserman who was _ seventy-nine 
years old at his death remained active in 
his business affairs until about a year ago, 
when he retired because of ill health. 


William Henry Crocker 
Banker 


William Henry Crocker, chairman of the 
board of the Crocker First National Bank, 
San Francisco, created a trust for the 
benefit of his grandchildren and named his 
own institution trustee. After a man has 
virtually lived with a business for the 
greater part of his life he knows its weak- 
nesses and strength. It is a tribute to Mr. 
Crocker to so believe in the house he built 
to entrust his affairs to its officers to carry 
on after he departs. 

Mr. Crocker became a dominant Pacific 
Coast banker, a corporate executive and real 
estate administrator. He was also a mem- 
ber of high Republican Party councils. He 
was the son of the late Charles Crocker, 
one of the builders of the Southern Pacific 
Railroad. 


William Carrington Stettinius 
Financier 


William Carrington Stettinius was former 
chairman of the Maryland Advisory Com- 
mission and was more recently associated 
with a Baltimore branch of a New York 
Stock Exchange firm. He named the Guar- 
anty Trust Company of New York co-trustee 
in his will. 

Mr. Stettinius was a son of the late Ed- 
ward R. Stettinius, former partner of J. 
P. Morgan & Co., and an Assistant Secre- 
tary of War under Newton D. Baker. 

He served on the Mexican border in 1916 
with Squadron A, and the next year, after 
becoming a lieutenant at an officers’ train- 
ing camp, went to France. He was wounded 
and gassed in the Argonne drive and later 
made a captain. 

Mr. Stettinius was at one time president 
of the American Hammered Piston Ring 
Company. 
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Rights of Foreign Trust Companies 


Power to Accept Appointment Under Laws of the 
Various States and Canada 


PART V 


(Concluded) 


Previous instalments have appeared in the four preceding issues. 
Reservations for the complete series in pamphlet form should be made 


now. The price is $1 per copy. 


New Jersey 


The powers of foreign trust companies to 
function in the State of New Jersey are 
governed by P.L. 1907, Chapter 35, page 
68 (Sec. 8, Article IV, Banks and Banking, 
N. J. C. S. 1910, Volume 1, page 183) and 
by P. L. 1935, Chapter 24, page 50. 

Chapter 35 of the Laws of 1907 provides 
that no foreign trust company shall trans- 
act any business in this State, except to the 
extent that similar corporations of New Jer- 
sey are permitted to transact business in 
the state of domicile; provided, every such 
foreign corporation shall comply with all the 
requirements of the laws of this State ap- 
plicable to it in doing business therein. 

Chapter 24 of the Laws of 1935 provides 
in substance as follows: 

1. Such foreign corporation must first ob- 
tain from the Commissioner of Banking and 
Insurance a certificate of authority to trans- 
act business. 

2. Upon application therefor to the Com- 
missioner of Banking and Insurance, it shall 
be the duty of the Commissioner to issue 
such certificate when: 


a. Said corporation has filed in the of- 
fice of the Commissioner an attested copy 
of its charter or certificate of organiza- 
tion or incorporation, and an attested 
statement showing its financial condition 
at the close of business on the thirty-first 
day of December last preceding. 

b. It shall appear that such corporation 
is possessed of an actual paid in, well in- 
vested and unimpaired capital stock of 
at least $100,000.00. 

ce. Such corporation shall deposit with 
the Commissioner such securities as he 
may prescribe amounting to at least 
$30,000.00, in value, which securities 
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shall be held by him in trust for the 
benefit of the creditors of such corpora- 
tion within this State; provided, how- 
ever, that if any such corporation shall 
keep a deposit of at least $100,000.00 in 
cash or securities approved by the Com- 
missioner with any department or office 
of the State or country where the said 
corporation is organized, the Commis- 
sioner shall not require the deposit of 
any securities. 

d. Such corporation shall by a duly 
executed instrument filed in the office of 
the Commissioner constitute him and his 
successor in office, its: attorney upon 
whom all original process in any action 
or legal proceeding against it may be 
served, with the same force as though 
served on the company. 


3. Such certificates shall be renewable 
each succeeding year before the first day of 
April. 

5. Every such foreign corporation shall 
file a report during the month of January 
in each year ona form to be prescribed by 
the Commissioner and for failure to file 
prior to February 15, or to furnish any ad- 
ditional report, statement, or information 
which may be required by the Commission- 
er within ten days after notice so to do, it 
shall be liable to a penalty of $250.00 and 
costs; provided, however, that the time may 
be extended by the said Commissioner. 


6. For filing a certificate of its charter 
or certificate of organization or incorpora- 
tion every such corporation shall pay a fee 
of $20.00; for filing original and annual re- 
ports, $20.00; for issuing or renewing a cer- 
tificate of authority, $250.00 annually; for 
issuing or renewing a certificate for each 
agency, $5.00; and every such corporation 
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shall pay the reasonable costs of making 
any examination of its affairs as herein 
provided for. 

7. Penalty for transacting business with- 
out complying with this act shall be $250.00 
and costs of suit. 

8. Gives Commissioner power to require 
the filing of additional statements of finan- 
cial condition, and authority to examine the 
affairs of any such corporation. 

9. Certificate of authority may be can- 
celled whenever the Commissioner finds 
that the affairs of any such corporation are 
in an unsound condition because of illegal 
or unsafe investments, or that its liabili- 
ties exceed its assets; *** 

10. The Commissioner shall give at least 
twenty days’ notice by mail to the corpora- 
tion of a hearing at which the corporation 
may show cause why its certificate should 
not be cancelled or revoked. 

11. If the Commissioner fails for sixty 
days to act upon an application for a certi- 
ficate or renewal, the applicant may apply 
to the Supreme Court for a writ of man- 
damus. The judgment of the Supreme 
Court shall be subject to review by the 
Court of Errors and Appeals. 

The refusal. of the Commissioner to issue 
or renew a certificate or the cancellation 
or revocation of a certificate may be re- 
viewed by the Supreme Court on a writ 
of certiorari, *** 

In the case of Sielcken v. Sorenson, 109 
N. J. Eq. 397, 157 Atl. 561, it was held: 

“The Irving Trust Company, a New York 
corporation, is authorized to accept ap- 
pointment and to act as executor of or trus- 
tee under the will of any deceased person 
in New Jersey. Foreign trust companies 
may do business generally in New Jersey 
(Comp. Stats. p. 1673) but as New York 
limits our trust companies to acting as.ex- 
ecutors or trustees under wills of New York 
decedents, we reciprocate. (Comp. Stats. p. 
183). Under the statute creating the 
banking department (Comp. Stats. p. 160) 
service of process is made on the commis- 
sioners. The Irving Trust Company, as 
executor, under grant of letters by a for- 
eign tribunal upon a foreign will, of a for- 
eign estate, cannot be brought into court 
by process, the substituted service of which 
finds no warrant in law or in consent. The 
agency of the bank commissioner to accept 
service of process for foreign corporations 
functioning in a narrow field in this state, 
is restricted to process in causes arising 
out of the exercise of the office locally cre- 
ated.” 
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In the case of In Re Satterthwaite’s Es- 
tate, 47 Atl. 227, it was held that: 

“A foreign corporation, which has not 
equipped itself to do business in New Jer- 
sey, may be appointed testamentary trustee 
to invest a fund and pay over the income; 
the foreign trust company may act upon 
execution of a bond providing that the cor- 
poration will account before the New Jer- 
sey court when ordered to do so. The du- 
ties of the trustee consist merely in the 
paying over of sums of money which can 
be paid either in Pennsylvania or New Jer- 
sey and there is no reason why execution 
of this trust cannot be performed by the 
corporation.” 

In the case of Bell v. White, 76 N. J. E. 
49, 73 Atl. 861, it was held that a foreign 
corporation named by the testator as trus- 
tee is not disqualified to act because it is 
a foreign corporation. 


J. Fisher Anderson, Jersey City. Oct. 11, 1937. 


Oregon 


Section 11-231 provides that non-resi- 
dents are not qualified to act as executor 
or administrator. However, this provision 
would seem to be affected by Sections 22- 
1301 to 22-1307, Oregon Code Anno. 1930, 
as amended by 1935 Supplement, which pro- 
vides in part as follows: 

Any foreign bank or trust company may 
obtain from the superintendent of banks a 
certificate authorizing such foreign bank or 
trust company to make mortgage loans 
within the state of Oregon upon filing ap- 
plication therefor, together with a certified 
copy of its articles of incorporation, and 
upon payment to the superintendent of 
banks of an annual license fee of two hun- 
dred dollars. 

No foreign corporation shall hold real or 
personal property in trust in this state, 
nor act in any trust fiduciary capacity 
therein unless it shall have complied with 
all the provisions of this act; provided, that 
a corporation qualified to act as a trust 
company in the state of its domicile (in- 
cluding national banks) may act as trustee 
for an issue of bonds, debentures or notes 
issued under the terms of a mortgage or 
deed of trust duly recorded in some county 
in this state, without complying with all 
of the provisions of this act, after it shall 
have qualified and been admitted, under cer- 
tificate issued by the superintendent of 
banks, to transact business in this state;... 

In case any foreign . . . corporation whose 
name contains the word “trust” or whose 
articles of incorporation empower it to do: 
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a trust business, desires to engage in the 
business of loaning money on mortgages in 
this state it shall file with the superinten- 
dent of banks, in addition to its articles of 
incorporation or association, a resolution 
of its governing board, duly attested by its 
president and secretary, expressly stating 
that it will not receive deposits in the state 
of Oregon, or accept from citizens or resi- 
dents of the state of Oregon property or 
money in trust or for investment or act in 
any capacity except as authorized by this 
section. 

Every foreign corporation desiring to 
transact any trust business (defined by Sec- 
tion 22-1213 to include appointment as exe- 
cutor) within the provisions of this act, 
other than the loaning of money on mort- 
gage security, shall, in addition to the other 
requirements of this act, comply with all 
of the laws of this state relating to foreign 
corporations, except that all declarations, 
powers of attorney, articles of incorpora- 
tion, annual reports and all other papers 
whatsoever heretofore required by said 
laws to be filed with the corporation com- 
missioner shall be filed with the superin- 
tendent of banks, and all filing fees, annual 
license fees and moneys whatsoever here- 
tofore payable to the corporation commis- 
sioner shall be paid by such foreign corpo- 
ration to said superintendent of banks, who 
shall issue to it the certificate of authority 
to transact business in this state, provided 
for in said corporation laws. 

An opinion of the Attorney General, dated 
April 25, 1930, indicates also that a foreign 
trust company may act in any fiduciary cap- 
acity in this state upon compliance with 
the laws‘relating to admission to do busi- 


ness. 
Earl S. Nelson, of Griffith, Peck & Coke, Port- 


land. April 5, 1937. 
Pennsylvania 


The restrictive provisions of the Act of 
May 20, 1921, (P. L. 991) were to a large 
extent removed by the supplemental and 
amendatory Act of May 24, 1923 (P. L. 
356) recognizing the rights of foreign cor- 
porations, organized for the purpose, to act 
as a fiduciary in this Commonwealth “when 
and to the extent that the laws of such 
other state confer like powers upon corpo- 
rations organized and doing business under 
the laws of the Commonwealth of Pennsyl- 
vania.” 

Both of these Acts were specifically re- 
pealed by the “Banking Code” of May 15, 
1933 (P. L. 624) effective July 3, 1933 
which, under Section 1506 (P. L. 752) as 
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amended by the Act of January 2, 1934, 
Acts and Vetoes of Special Session of 1933- 
34 (P. L. 128), provides as follows: 


“Section 1506. B. A corporation, organ- 
ized under the laws of any state of the 
United States other than Pennsylvania, shall 
not have authority to act in this Common- 
wealth *** in any fiduciary capacity, unless 
it shall be appointed such fiduciary by any 
last will and testament, or codicil thereto, 
or other testamentary writing, or by deed 
of trust inter vivos, or by any court or reg- 
ister of wills of this Commonwealth, and 
unless the laws of such other state confer 
like powers upon corporations organized 
under the laws of this Commonwealth, but 
such corporations organized under the laws 
of another state shall be required to give 
such bond or other security as shall be 
deemed adequate by the court or register of 
wills in the Commonwealth having jurisdic- 
tion over the estate of which the corpora- 
tion is acting as fiduciary. 

“C. The provisions of this section shall 
not be construed to permit a corporation, 
organized under the laws of any state other 
than this Commonwealth, to establish in this 
Commonwealth a place of business for the 
conducting of the business of acting as fidu- 
ciary. 

“EK. Any national banking association 
having authority under the laws of the 
United States to act as trustee, guardian, 
executor, administrator, or similar fiduciary, 
shall, upon the adoption of its board of di- 
rectors of a resolution agreeing to place its 
trust department under the supervision of 
the Department of Banking, and upon the 
transmission of a certified copy of such reso- 
lution to the Department of Banking, be 
authorized to act as such fiduciary in this 
Commonwealth.” 

Penalty for violation is a maximum fine 
of $5,000. 

“A National banking association located 
in another State, authorized *** to act as 
fiduciary, *** and appointed executor and 
trustee under the will of a Pennsylvania 
resident, may, under section 1506 (b) of the 
Pennsylvania Banking Code of 1933, serve 
in that capacity within this Commonwealth, 
if the laws of the State in which it is lo- 
cated authorize corporations organized by 
it to act in such a fiduciary capacity in 
Pennsylvania and likewise authorize Penn- 
sylvania banks and trust companies to act in 
such a fiduciary capacity within its limits. 

“Section 1506 (e) of the Banking Code of 
1933, requiring a National banking associa- 
tion, having authority under the laws of 
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the United States to act in a fiduciary capa- 
city, to place its trust department under the 
supervision of the State Department of 
Banking before acting as fiduciary in this 
Commonwealth, applies only to National 
banks located in Pennsylvania, and does not 
require one located in another State to take 
such action before acting as a fiduciary here 
under section 1506 (b) of the code.” 


Opinion of Segal, Assistant Deputy At- 
torney General, rendered October 25, 
1933—State Control of Fiduciary Activ- 
ities by National Banks, 19 D. & C. 608. 


As to the converse right of a Pennsyl- 
vania corporate fiduciary to qualify as such 
in a foreign jurisdiction, Saylor, Deputy 
Attorney General, in an opinion rendered 
June 14, 1934, held: 

“If a neighboring State is’ willing to per- 
mit a bank and trust company or a trust 
company of Pennsylvania to act as a fidu- 
ciary in such State, it may impose upon 
the institution such terms as it .deems 
necessary to protect its residents who are 
beneficiaries of the estates for which the 
institution acts as fiduciary. It may re- 
quire posting of securities or other assets 
of the fiduciary with the authorities of the 


State or with the court having jurisdiction. 
“There is no reason why a Pennsylvania 
corporate fiduciary should not comply with 


such requirements. If it does so, it does 
not violate any provisions of the banking 
laws. 


“Our reasons for this conclusion follow: 


“1. A Pennsylvania bank and trust com- 
pany or trust company has the power to 
serve in a fiduciary capacity beyond the 
boundaries of the Commonwealth. This 
power is not specifically recited in the Bank- 
ing Code. But it is a power that many of 
our corporate fiduciaries have exercised for 
years, the existence of which the code by the 
strongest implication recognizes (sec. 
1506b): (Quoting as above). 

“2. Having the power to serve as fidu- 
ciary in another State, a Pennsylvania in- 
stitution is authorized to meet the prere- 
quisites to such service imposed by the laws 
of that State and not prohibited by Penn- 
sylvania law. Section 1506b contemplates 
that the pledging of assets by the institu- 
tion is a requirement to qualification that 
a foreign State may impose. Foreign cor- 
porations ‘shall be required to give such 
bond or other security’ as Pennsylvania 
courts or registers of wills require. Con- 
ceivably they may require the pledge of as- 
sets. Under the reciprocal provisions of 
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the law, Pennsylvania corporate fiduciaries 
may be required to make such pledge in 
other States where they desire to function. 

“It is our opinion that they may do so 
under the Banking Code. They may con- 
tinue old pledges and make new ones.” 
Pledge of Assets by Corporate Fiduciaries, 
21 D & C 169. 


Raymond M. Remick, of Saul, Ewing, Remick 
& Saul, Philadelphia. Oct. 12, 1937. 


Rhode Island 


A foreign trust company or national 
banking association may act as trustee un- 
der any written instrument in which it is 
named as trustee or may be appointed as 
trustee of any trust by any court of com- 
petent jurisdiction of this state or may be 
appointed by any probate court of this 
state as administrator, administrator de 
bonis non, administrator with the will an- 
nexed, guardian of estates or conservator, 
or as executor of any will in which it is 
named as executor, if trust companies of 
this state are permitted to act in similar 
capacities under similar conditions in the 
state where such trust company or national 
banking association is located. Provided 
that such foreign trust company or na- 
tional banking association shall execute and 
file in the office of the bank commissioner 
a written instrument appointing the bank 
commissioner its attorney upon whom alli 
legal process may be served in any legal 
proceeding relating to its conduct as such 
fiduciary or affecting any property held by 
it under such capacities with the same ef- 
fect as if it were located in this state and 
had been lawfully served with procéss there- 
in. (Section 11, Ch. 271, General Laws, as 
added by Section 653 of Public Laws of 1925 
and as amended by Ch. 1760 of the Public 
Laws of 1931.) 

There have been no judicial or Attorney 
General opinions construing this statute. 


Colin MacR. Makepeace, of Tillinghast, Collins 
& Tanner, Providence. March 31, 1937. 


South Carolina 


“No corporation created by another state 
of the United States or by any foreign 
State, Kingdom, or Government shall be eli- 
gible or entitled to qualify or serve in this 
State as Executor, Administrator, Guardian, 
or Committee of the Estate of any person 
domiciled in this State at the time of his 
death, whether or not the said decedent 
shall die testate or intestate.” Act No. 276 
—year 1935. 
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This statute does, however, allow a for- 
eign Trustee the right to act in South Car- 
olina when so named as Trustee in a will. 
A constitutional right might be involved in 
a refusal to allow a foreign corporation to 
qualify as Trustee. 

J. H. McGee, A.V.P. & T.O., The South Caro- 


lina National Bank, Charleston, upon advice of 
May 14, 1937. 


South Dakota 


A foreign trust company may not act as 
a fiduciary in this state. 


counsel. 


Tennessee 


Section 8148 of the 1932 Code in effect 
authorizes a nonresident to act as admin- 
istrator or executor of the estate of “a 
person dying in or leaving assets or proper- 
ty in this state,” by providing that, when- 
ever such a fiduciary qualifies, Tennessee 
residents may effect service by serving the 
clerk of the county of qualification who 
must in turn notify the fiduciary at the 
address given as required by Section 8149. 


This would apparently include estates of 
residents; if the deceased left no property 
in the state and was a resident of another 
state, there would ordinarily be no occasion 
for the appointment of a representative in 
Tennessee. 

In the case of Mann vs. Smith, Executor, 
158 Tenn., 463, 14 S. W. (2d), 722, a non- 
resident of the state was allowed to qualify 
in Tennessee as executor of the estate of a 
deceased resident (although the residence 
of the deceased does not appear in the opin- 
ion), and it was held that the statute of 
limitations ran against creditors who with- 
held suit while the executor was at his home 
in another state. The court observed that 
suit might have been instituted at any time 
under the above section of the Code. 


I have found no statutory provision and 
no reported case drawing a distinction be- 
tween a foreign corporation and a non- 
resident individual with respect to the right 
to administer estates; nor have I found any 
statute dealing with banking corporations 
which would seem to prohibit such a com- 
pany from coming into Tennessee for the 
purpose of acting as executor or admin- 
istrator of an estate. 

Banks and trust companies are included 
in the corporation laws of Tennessee within 
the general term “Banks” (Code, sec. 6055) ; 
and a foreign bank may, by qualifying to 
do business in Tennessee, maintain a branch 
. office within the state, which shall be un- 
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der the supervision of the Superintendent 
of Banks (Code, sec. 5956). 


A foreign banking corporation coming 
into Tennessee to administer a resident de- 
cedent’s estate, this being a single isolated 
transaction not of a continuous nature, 
would probably not be held to be “doing 
business” within the state so as to require 
a general qualification to do business as pro- 
vided by statute. See Interstate Amuse- 
ment Co. vs. Albert, 128 Tenn., 417, 161 
S. W., 488; Lloyd Thomas Co. vs. Gros- 
venor, 144 Tenn., 347, 233 S. W., 669; 
Lummus Cotton Gin Co. vs. Arnold, 151 
Tenn., 540, 269 S. W., 706; Peoples Bank 
of Springfield vs. Brown, 8 Tenn. App. 281; 
Colbert et al vs. Toll et al, 31 Fed. (2), 
837. On the other hand, if the foreign cor- 
poration stayed in the state after the usual 
administration was closed, for the purpose 
of managing trust property within the 
state, a general qualification to do business 
in Tennessee would probably be necessary. 


It is necessary that a nonresident take 
out letters testamentary or letters of ad- 
ministration and give satisfactory bond in 
the proper county in Tennessee, otherwise 
he is without any local authority. The rule 
that administration granted in one state 
gives authority to collect assets in that 
state only is recognized in Tennessee. An 
executor or administrator appointed in an- 
other state has no right or power to inter- 
meddle with decedent’s estate here, unless 
he is also appointed representative of the 
estate in Tennessee; and he has no author- 
ity to collect assets or debts, anid can 
neither sue nor be sued here in his charac- 
ter as executor or administrator until he is 
so appointed. The latest cases so holding 
are Ellis vs. Insurance Co., 100 Tenn., 177, 
and Farmers Bank vs. Vinson, 9 Tenn. 
App. 51. 


There seems to be no authority in Ten- 
nessee directly ruling on the right of a for- 
eign corporation to act as trustee in Ten- 
nessee. It is my opinion, however, that a 
foreign corporate fiduciary could come into 
Tennessee and act as trustee provided it 
qualified under the Tennessee law to do 
business in the State. Its duties as trustee 
would be of a more extended nature than 
its duties as executor or administrator, and 
probably its actions would be construed by 
the courts as doing business within the 
State. 


Charles C. Trabue, Jr., of Trabue, Hume and 
Armistead, Nashville. Oct. 9, 1937. 
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Texas 


A foreign trust company may act as an 
executor in the State of Texas in an ancil- 
lary proceeding, and may also act as a test- 
amentary trustee. 


Article 1529 Revised Civil Statutes of the 
State of Texas provides that any corpor- 
ation for pecuniary profit organized and 
created under the laws of any other state, 
desiring to transact or solicit business in 
Texas, or to establish a general or special 
office in this State shall file with the Secre- 
tary of State a duly certified copy of its 
articles of incorporation, etc. 


Article 3365 of the Revised Civil Statutes 
of Texas provides that when a will has been 
admitted to probate in another state and 
the executor named in such will has qual- 
ified, and a duly certified copy of such will 
and the probate thereof has been filed and 
recorded in the County Court having juris- 
diction of the estate, together with an appli- 
cation of such foreign executor for the pro- 
bate of such will the same shall be admitted 
to probate and letters testamentary shall 
be granted to such applicant, and an order 
to that effect shall be entered upon the min- 
utes of the court as in other cases. 


The phrase ‘transacting business’ as used 
in the above article requiring foreign cor- 
porations desiring to transact business in 
this State to secure a permit, is not neces- 
sarily synonymous with ‘doing business’, 
and it has been held in several cases that 
a foreign corporation without a permit may 
do certain business within the State, and 
that such acts were not ‘transacting bus- 
iness’. We think it is true today that if a 
foreign corporation or trust company does 
not secure a permit from the Secretary of 
State it cannot maintain a suit in any of 
the State courts of this State, and it cannot 
defend any suit against it. 


O. A. Mangrum, T. O., Dallas National Bank, 
Dallas, upon advice of counsel. August 26, 1937. 


Utah 


There is no prohibition against or author- 
ization of granting letters to a foreign trust 
company to act as executor or trustee. How- 
ever, a foreign fiduciary could in all prob- 
ability qualify as such in Utah, provided 
it qualified as a foreign corporation to do 
business in this state. 


J. L. Wilson, Act’g T. O., First Security Bank 
of Utah, Ogden, upon advice of Roy D. Thatcher, 
attorney for First Security Corp. May 12, 1937. 


Vermont 


A foreign trust company “may act as the 
executor of or trustee under the last will 
and testament of any deceased resident of 
this state of whose estate at the time of 
his decease at least sixty-five percent is 
located or invested without this state,” pro- 
vided, however, that Vermont trust insti- 
tutions have a similar privilege in the state 
in which such foreign fiduciary has _ its 
domicile, and provided further that it has 
received a certificate of authority from the 
Commissioner of Foreign Corporations, 
Public Laws 1934, Chap. 248, Sec. 5992. 


In order to obtain this certificate, the 
foreign corporation must file with the com- 
missioner a certified copy of its charter or 
articles of incorporation and all amend- 
ments thereto, and a stipulation appointing 
the Secretary of State as its attorney upon 
whom service of process may be made. Sec- 
tion 5993. 


As another condition, the foreign trust 
company must file a stipulation with the 
Commissioner of Taxes, in which it agrees 
that any funds, securities or property held 
by it under these appointments shall be 
taxed in the same manner and to the same 
extent as funds of the same character held 
by a domestic institution. Section 5994. 

A foreign corporation may acquire as 
trustee a mortgage or pledge of any proper- 
ty in this state and may acquire such prop- 
erty upon foreclosure, but shall dispose of 
such foreclosed property as soon as dis- 
position can be made without loss. Section 
6984. . 

William Lockwood, A. T. O., The Howard Na- 


tional Bank & Trust Co., Burlington, upon advice 
of counsel. April 30, 1937. 


Confirmed by Lawrence E. Jones, At- 
torney General. April 30, 1937. 


Virginia 


Section 5400a of the Virginia Code of 
1936, provides as follows: 

“No person not a resident of this State 
nor any corporation not authorized to do 
business in this State shall be appointed or 
allowed to qualify as personal representa- 
tive of any decedent, or appointed as guar- 
dian of an infant or committee of any per- 
son non compos mentis, unless there be also 
appointed to serve with the non-resident 
personal representative, guardian or com- 
mittee, a person resident in this State or 
corporation authorized to do business in this 
State; provided, however, that when the 
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non-resident guardian or committee is the 
parent of the infant or person non compos 
mentis, the resident guardian appointed un- 
der this section shall have no control over 
the person of the ward. Nothing in this 
section shall be construed to impair the 
validity of any appointment or qualification 
antedating the taking effect of this section 
nor to affect in any way the provisions of 
chapter 218 of the Code of Virginia, which 
chapter relates to the transfer of property 
in this state belonging to decedents, wards, 
insane persons or beneficiaries in another 
State or country. The provisions of this 
section shall not authorize or allow any ap- 
pointment or qualification prohibited by sec- 
tion 4149 (3).” 

No case appears to have been decided by 
the Virginia Supreme Court of Appeals cov- 
ering the question of whether a foreign cor- 
poration can act as personal representative, 
guardian, committee, or trustee in this 
State. The question would seem to turn 
upon whether such foreign corporation 
would be thereby doing a “trust business” 
in this State and therefore fall within the 
prohibition of Section 4149(3). In this re- 
gard, it is significant that Section 4149(69) 
of the Virginia Code of 1936 in enumerating 
the powers of trust companies specifically 


includes the powers of acting as trustee, 
executor, administrator, guardian, and com- 
mittee, so it would appear that a corpora- 
tion acting in any one of those capacities 
would be doing a “trust business.” 


A lower court of record in the City of 


Richmond, Virginia, has heretofore held 
that a foreign corporation could not qualify 
as personal representative, but this decision 
was not appealed to the Supreme Court of 
Appeals. 


It is my opinion that, notwithstanding 
the language of the first sentence of Sec- 
tion 5400a apparently sanctioning the ap- 
pointment of a foreign corporation as per- 
sonal representative, guardian, or committee 
upon the terms therein mentioned, the effect 
of the last sentence of this Section read in 
connection with Section 4149(3) is to pro- 
hibit foreign corporations from acting in 
such capacities in this State and that un- 
der Section 4149(3) a foreign corporation 
cannot act as a fiduciary in this State. 


Ellsworth Wiltshire, of Wiltshire & Rives, Rich- 
mond. Oct. 19, 1937. , 


Washington 


“Foreign companies—Banking or trust. 


business. A foreign corporation, whose 
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name contains the words ‘bank’, ‘banker’, 
‘banking’ or ‘trust’, or whose articles of 
incorporation empower it to do a banking 
or trust business and which desires to en- 
gage in the business of loaning money on 
mortgage securities or in buying and sell- 
ing exchange, coin, bullion or securities in 
this state may do so, but only upon filing 
with the bank commissioner and with the 
secretary of state a certified copy of a reso- 
lution of its governing board to the effect 
that it will not engage in banking or trust 
business in this state, which copy shall be 
duly attested by its president and secretary. 
Such corporation shall also comply with 
the general corporation laws of this state 
relating to foreign corporations doing bus- 
iness herein.” Rem. Rev. Stats., Sec. 3247. 


The leading case in this jurisdiction on 
the transaction of trust business within 
the State by a foreign fiduciary is In the 
Matter of the Estate of H. C. Wallace, 
164 Wash. 576 (1931). In this case, a res- 
ident of Washington appointed City Bank 
Farmers Trust Company of New York, as 
co-trustee for the purposes specified in the 
Will. A large part of the property of the 
estate was improved real estate in the 
State of Washington. The widow filed a 
petition in the probate court asking that 
the Trust Company be adjudged a com- 
petent and proper Trustee. She alleged that 
the bank had not complied with the laws 
of Washington entitling it to do a general 
trust business in the State, and that the 
bank had expressed its willingness to do 
no other or further business in the State. 


The Supreme Court held that the Bank 
could not lawfully act as Trustee in Wash- 
ington under the will of a deceased resi- 
dent of the State of Washington when the 
trust included property situated in Wash- 
ington. The Court pointed out that the 
term “trust business” is defined in Sections 
3221 and 3231 of Remington’s Revised 
Statutes. Among other things a trust com- 
pany is authorized “to be appointed and to 
accept the appointment of executor of, or 
trustee under, the last will and testament, 
or administrator with or without the will 
annexed, of the estate of any deceased per- 
son ...”. The Supreme Court held that 
this statute was controlling, saying: 
“Clearly, a single appointment and ac- 
ceptance as such trustee comes within the 
terms of the statute.” 

The requirements for a foreign corpor- 


ation to qualify to do business in the State 
of Washington are set forth in Sections 
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3852 to 3854, inclusive. A corporation to 
so qualify must file and record in the of- 
fice of the Secretary of State a certified 
copy of its charter or Certificate of In- 
corporation and a certified copy of each and 
all of its Certificates of Increase or De- 
crease of its capital stock. Such corpor- 
ations must also constitute and appoint an 
Agent who shall reside at the place where 
the corporation is to maintain its principal 
place of business in the State of Washing- 
ton and authorize such agent to accept ser- 
vice of process in any action or suit per- 
taining to the property or business or trans- 
actions of the corporation within the State 
of Washington. The appointment of such 
agent is filed for record in the office of the 
Secretary of State. 

The fees required of foreign corporations 
are set forth in Sections 3836-1, 3836-2 and 
8836-3 of Remington’s Revised Statutes. 
Foreign corporations are required to pay 
the same fee for filing Articles of Incorpor- 
ation of domestic corporations computed 
upon the portion of the capital stock of such 
corporation represented or to be represent- 
ed in the State of Washington, to be ascer- 
tained by comparing the value in money 
of its entire property and capital with the 
value in money of its property and capital 
in or to be brought into and used in the 
State of Washington. 

The annual license fee of a foreign cor- 
portation authorized to do business in the 
State of Washington is also computed in the 
same proportion based upon the. fees re- 
quired of domestic corporations. The ap- 
plicable sections are 3836-4 and 3836-5. 


Charles T. Donworth, of Donworth, Paul & 
Donworth, Seattle. April 12, 1937. 


West Virginia 


A foreign trust company must qualify to 
do business in this state before it endeavors 
to exercise any trust powers. Section 5 of 
Article 8, Chapter 31 of the 1931 Code de- 
tails the necessary procedure: 

Any building and loan association or other 
corporation by law placed under the super- 
vision of the department of banking, incor- 
porated under the laws of any other juris- 
diction, and having domesticated through 
the office of the secretary of state of West 
Virginia, and seeking to engage in the 
transaction of business in this State, shall 
file with the department of banking a cer- 
tified copy of its charter and a copy of 
its by-laws and a statement as to the amount 
of capital that has been subscribed and 
paid in, attested by its president or a vice 
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president and its cashier or secretary, as 
the case may be. In addition thereto any 
such foreign corporation shall file with the 
commissioner of banking a copy of the laws 
of the jurisdiction under which it is organ- 
ized and a statement of its financial condi- 
tion attested by its president or vice pres- 
ident and its cashier or secretary, as the 
case may be. The commissioner of bank- 
ing shall examine the same and if they pro- 
vide safe, just and equitable rules and 
methods for the management of the business 
of the corporation and comply in all re- 
spects with the provisions of this chapter, 
he shall issue to such corporation a certifi- 
cate permitting or licensing it to engage in 
business which certificate shall authorize 
each corporation to continue in business un- 
til the thirtieth day of the following June. 
Thereafter, and annually, a new certificate 
or license shall be secured. Such certificate 
shall be preserved and displayed in the place 
of business or in the office of the corpor- 
ation. 

It shall be the duty of the commissioner 
of banking to collect from each such for- 
eign corporation a fee of one hundred 
dollars for each certificate of authority is- 
sued hereunder, except as otherwise pro- 
vided by statute. 

Section 7, Article 4, Chapter 31 provides: 

“All national banks which have been, or 
hereafter may be, permitted by law to act 
as trustee and in other fiduciary capacities, 
shall have all- the rights, powers, privileges 
and immunities conferred upon trust com- 
panies hereunder: PROVIDED, That they 
have a capital of at least one hundred thou- 
sand dollars and comply with the require- 
ments hereof relating to trust companies.” 


W. H. Davisson, T.O., The Union National 
Bank, Clarksburg, upon advice from State Bank- 
ing Commissioner. May 15, 1937. 


Wisconsin 


A foreign trust company may act as exe- 
cutor of, or trustee under, the last will and 
testament of a resident of this state, pro- 
vided trust companies of this state are per- 
mitted to act as such executor or trustee 
in the state where such foreign corporation 
has its domicile, and such foreign corpor- 
ation shall have filed in the office of the 
commissioner of banking a written instru- 
ment appointing such commissioner its at- 
torney upon whom all process may be serv- 
ed, and shall also have filed in the office 
of such commissioner a copy of its charter, 
articles of organizatoin and all amendments 
thereto certified to by the secretary of state 
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or other proper officer of said foreign state 
under the seal of office together with the 
post-office address of its principal office and 
shall further have complied with the pro- 
visions of section 223.02 of the statutes. 
Section 223.12. 


Such trust company, duly acting and qual- 
ified as executor or trustee under any for- 
eign will, shall have the same rights and 
authority under such will as to real estate 
within this state which any natural person 
duly acting as such foreign executor or 
trustee may have under the laws of this 
state, without such foreign trust company 
being required to do any act qualifying it 
to do business within this state not re- 
quired of a natural person acting as such 
foreign executor or trustee. Ibid. 

No such foreign corporation shall estab- 
lish or maintain directly or indirectly any 
branch office or agency in this state or 
shall in any way solicit directly or indirectly 
any business as executor or trustee therein. 
If any such foreign corporation violates 
this provision, such foreign corporation shall 
not thereafter be appointed or act as execu- 
tor or trustee in this state. Ibid. 


Section 223.02 referred to in the forego- 
ing statute, requires the deposit, with the 


State Treasurer, of cash or securities law- 
ful for trust fund investment, to the amount 
of not less than fifty per cent of the corpor- 
ation’s capital stock, subject to a maximum 
of $100,000. 

Any foreign corporation may without be- 
ing licensed to do business in this state loan 
money here, and take, acquire, hold and en- 
force notes, bonds, mortgages or trust deeds 
given to represent or secure money so loan- 
ed or for other lawful consideration, and 
all such notes, etc., which shall be held by 
such foreign corporation shall be as enforc- 
ible as though it were an individual, includ- 
ing the right to acquire the mortgaged 
property upon foreclosure, and to dispose 
of the same; provided, that any such corpor- 
ation shall first file with the secretary of 
state a statement signed by its president, 
secretary, treasurer or general manager 
that it constitutes the secretary of state its 
attorney for the service of process; provid- 
ed, that nothing herein contained shall be 
construed as authorizing any foreign cor- 
poration to transact the business of a bank 
or trust company. Section 226.02 (2). 

Section 331.31 confers on foreign appoint- 
ed trustees privileges to act with respect 
to trust property situated in this state, up- 
on recording in the office of the register of 


493 


deeds a copy or the original of its appoint- 
ment, provided that no trustee has been ap- 
pointed in Wisconsin. However, section 
331.31 does not authorize a foreign trust 
company which has been appointed a re- 
ceiver by a court of another state, to act 
as such in this state. Filkins v. Nunne- 
macher, 81 Wis. 91 (1892). 

A foreign corporation which loans money 
outside of the estate upon the security of 
Wisconsin real estate, the loan being pay- 
able at its office in another state, is not 
required to comply with Section 226.02 (2) 
by appointing the Secretary of State its 
agent for service of process. First State 
Bank v. Harrington, 192 Wis. 293 (1927); 
Muldowney v. McCoy Hotel Co., 269 N.W. 
655 (1936). And this is true even though 
the application for the loan was made to 
a loan broker residing in Wisconsin, who 
transmitted such application to the foreign 
corporation but was vested with no author- 
ity beyond the solicitation and transmittal 
of applications. Union Trust Co. v. Rode- 
man, 220 Wis. 453 (1936). 

Where a trust deed runs to two trustees, 
one a duly qualified Wisconsin corporation 
and the other a trust company located in 
another state, lack of qualification of the 
latter trust company does not affect the 
validity of the instrument, since the re- 
maining trustee may act alone. Union Trust 
Co. v. Rodeman, 220 Wis. 453 (1936). 

Where the trust company originally ap- 
pointed by a deed of trust is a foreign 
corporation which has duly qualified under 
Section 226.02 (2), the validity and en- 
forcibility of the instrument is not affected 
by the fact that upon the resignation of the 
original trustee another foreign trust com- 
pany is appointed which is not qualified 
under the statute. American National Bank 
& Trust Co. v. Edith Rockefeller McCor- 
mick Trust, 270 N.W. 345 (19386). 


Foreign corporations which merely loan 
money in Wisconsin, under the authority 
of Section 226.02 (2), are not required to 
file annual reports with the Secretary of 
State. 5 Op. Atty. Genl. 278 (1916). 

Foreign trust companies complying with 
Section 223.12 are not required to obtain 
any type of license; compliance with the 
statute automatically authorizes such a com- 
pany to act as executor in this state. 8 O. 
A. G. 612 (1919). 

Except as authorized in the three statutes 
hereinabove cited, foreign trust companies 
are entirely prohibited from doing business 
in Wisconsin, and no corporation which has 





494 


the word “trust” as a part of its name can 
be licensed as a foreign corporation. 8 O. 
A. G. 473, 750 (1919); 15 O. A. G. 373 
(1926). 


Ralph M. Hoyt, of Fawsett, Shea & Hoyt, Mil- 
waukee. April 30, 1937. 


Confirmed by L. E. Vaudreuil, Deputy 
Attorney General, April 30, 1937. 


Wyoming 


This office has not issued any official 
opinions upon the question of whether a for- 
eign trust company may act in this state 
and we do not find any decision of our 
Supreme Court upon that specific question; 
however, we know of no reason why our 
constitutional and statutory provisions pro- 
hibiting any corporation organized under 
any jurisdiction other than the State of 
Wyoming, from transacting any business 
in this state without qualifying in the man- 
ner prescribed by the Constitution and 
statutes, should not apply to corporate 
fiduciaries or foreign trust companies. We 
think such requirements do apply to cor- 
porations of the classes named. 


Ray E. Lee, Attorney General. April 3, 1937. 


Province of Ontario, Canada 


A foreign or any trust company in order 
to carry on business or exercise any of the 
powers of a trust company within the Pro- 
vince of Ontario must first become regis- 
tered under The Loan and Trust Corpor- 
ations Act and pay the necessary registry 
fee. The fee for initial registry is $150, 
and the annual fees for renewed registry 
range from $35 to $300, depending on the 
value of the assets of the trust company. 

Clause (c) of subsection 1 of section 122 
of the Act limits registry to trust compan- 
ies ‘whose powers include the business of a 
trustee, executor, administrator, guardian, 
liquidator, receiver or assignee, but do not 
include that of buying and selling land as 
beneficial owner, and .. . do not exceed the 
powers which may be given to trust com- 
panies under this Act.” The Act further 
limits registry to trust companies which 
have a paid-up capital of at least $100,000. 

Subsection 3 of section 129 of the Act 
provides that a trust company incorporated 
under the laws of any other country may, 
upon due application, with the approval of 
the Minister in charge of the administration 
of the Act, be admitted to registry on such 
terms and conditions as he may deem ex- 
pedient. Such trust companies, having pow- 
ers in excess of those which may be given 
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under the Act, have been required to ob- 
tain special legislation permitting registry 
and to give security of not less than 
$200,000. 


T. D’Arcy Leonard, K. C., of Leonard & Leon- 
ard, Toronto. April 13, 1937. 


Province of Quebec, Canada 


Under the Trust Companies Act (Revised 
Statutes of Quebec, 1925, chap. 248) no 
trust company shall carry on a trust bus- 
iness in the province unless it is registered 
in the office of the Provincial Treasurer. In 
addition to trust companies incorporated un- 
der the laws of the Province of Quebec, 
Dominion of Canada, or other province, for- 
eign trust companies may be registered “but 
only on the terms and conditions fixed by 
the Lieutenant-Governor-in-Council” (i.e., 
the Provincial Government). In order to 
obtain registration, a foreign company 
would have to file statements attested by 
the oath of the president and of the man- 
ager of the company showing that it is able 
to meet its obligations, in addition to copies 
of its letters patent, etc., and a power of 
attorney appointing a chief agent for the 
province for the purpose of receiving ser- 
vice. After registration a foreign company 
can exercise the very wide powers given to 
all registered trust companies under the 
Act. 


Brooke Claxton, of Stairs, 
Montreal. April 11, 1937. 


Dixon & Claxton, 


Tax Comity 


Canada’s convention with United States 
in which the two countries agree to ex- 
change tax information, needed to check on 
those United States citizens avoiding taxes 
by operating in Canada, and the reverse, 
will be made effective shortly. Regulations 
have already been promulgated in Washing- 
ton. 


The convention was ratified by the United 
States Congress only a few weeks ago. 
Fraser Elliott, Commissioner of Taxation, 
visited Washington along with representa- 
tives of trust companies, bankers and tax 
experts, to draw up the necessary regula- 
tions. ; 

In brief the agreement is that Canada 
will provide United States with information 
on tax payments of United States citizens 
in Canada, while United States will do the 
same for Canada in respect of Canadian 
citizens residing in the United States. 


—The Monetary Times. Oct. 9, 1937. 





Developing Trust New Business 


Institution’s Personality Reflected by Officers 


RESENTLY the craze in the banking 
field is for better public relations. 
After years of smothering warm cordial- 
ity and moulding a personality of austere 
dignity and aloofness the banker is now 
endeavoring to rebuild his personality on 
the framework of sincere friendliness 
and warm courtesy. It has even become 
evident in the building and furnishings. 
So much has been said and written re- 
cently that one might wonder why a 
greater change has not taken place. Al- 
though transitions are slow, a great 
change has taken place in many institu- 
tions, but strange as it seems, the officials 
themselves in many instances, are retard- 
ing and holding off the creation of an 
atmosphere that they themselves are con- 
tinually preaching to their subordinates. 
The staff, building and furnishings are 
all complementary atmosphere to the of- 
ficers who, after all, reflect the institu- 
tion’s real personality. 


Those Within 


Generally speaking bank guards are 
pleasant, smiling fellows whose greeting 
is a cheery “good day’; the tellers are 
friendly, accommodating and are pos- 
sessed with an uncanny memory for 
names. As a matter of fact, the recep- 
tion in a bank is most cordial until one 
approaches or sits at the desk of certain 
officers. Here one feels as if a “sanctum 
sanctorum” has been invaded. 


The treatment is courteous, almost too 
courteous, but it is often a cold unbend- 
ing courtesy. If only the officer would 
lean back in his chair, slouch a little or 
even prop his foot on the drawer of his 
desk, it would tend to make him appear 
more at ease and relaxed, which would in 
turn reflect on the customers, giving 
them more ease and naturalness. 


Is it necessary for successful bankers 
to assume such dignity that they create 
a feeling of belittling their customers? 
Are bankers invariably so much more 
brilliant than others that being in their 
presence should cause awe and consterna- 
tion? The customer usually deserves 
credit for at least as much intelligence, 
even though it’s in a different line. 

The public relations programs that are 
now under way have been as effective as 
they are because the officers of the insti- 
tutions believe in them, and have car- 
ried out plans as they affected their per- 
sonnel and bank. They have erred, how- 
ever, because they failed to consider 
themselves as a violator of the principles. 
which have caused the feelings that are 
presently being fought. 


Sinning Against Oneself 


If an executive has a cardinal sin it is 
to place himself beyond the realm of be- 
ing wrong. Public relations programs 
are laid out to affect all within the bank 
but because of an official’s position there 
is seldom anyone to see that he carries 
out his own plans toward himself, and, 
too, so few consider they could be offen- 
sive. As a test ask yourself if any of 
the above describes you—now consider 
for a moment and ask the question again. 
Does it? 

The attorneys in Atlanta, Georgia feel 
they have a public relations job to do 
and are cooperating in distributing a 
piece of literature to overcome what 
public sentiment there may be against 
them. The following reproduction and 
text is used in one of their first copy- 
righted promotional pieces: 


TRANGERS think of him as a man to 
whom they would turn if somehow they 
run afoul of the law. Or to help them write 


495 





496 


a will. Or when they need a contract: 
drawn. For he is a lawyer. 

But you'll hear his regular clients talk 
of him as “Counsellor.” 


THOSE WHO REALLY KNOW HIM 
CALL HIM “COUNSELLOR”: --: - 


He Counsels with his clients. He knows 
all about their affairs, and helps plan them. 
He is always on tap to discuss their busi- 
ness practices, their relations with custom- 
ers, their plans for expansion. He keeps 
them posted on changes in the law. He 
tells them when a change in their personal 
affairs affects their wills or their ownership 
of property. 

And his advice saves them many times 
over the moderate fees they pay him for his 
Counsel. 

Choose a good Counsellor. Tell him all 
your affairs. See him regularly and often, 
not just on special legal matters. It will 
pay. 


?, 
—jo— 


Naturally the greatest part of a public 
relations program must come from with- 
in the institution; however, the coast to 
coast radio program sponsored by a 
group of leading banks is doing a great 
deal of missionary good will work for 
every bank in the entire country. 

This program has begun its second 
year on October 18th, and will be present- 
ed for a full hour where last year it was 
only a half hour. The same high type 
of entertainment will be employed. The 
Philadelphia Orchestra will be used, 
again conducted by Eugene Ormandy, 
with Fritz Reiner and Alexander Smal- 
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lens as guest conductors. 


There will also 


be presented noted soloists chosen from 
the great personalities of the concert and 


operatic worlds. 


As an additional feature noted news 
commentators and economists will de- 
liver short talks on topics of current in- 


terest. 


Warmth in Newspaper Advertisements 


The American National Bank & Trust 
Company, Chicago, has been using a se- 
ries of advertisements entitled: 


The value of trust service 


Letters of a business man 
to his son 


Dear Son 
Your request for advice, in behalf 

of your room mate's mother, on the subject of 
her going into the bakery business, catches 
me off guard. What | don’t know about the 
bakery business would fill a large volume! 

The situation you describe must be quite 
vital to Mrs. Mifflin. 1 don’t know why it is 
that someone or other 1s always trying to in- 
duce widows to go into business. It appears 
that the man who wants her to finance a new 
bakery had ample opportunity to put the 
same request to her late husband. I very 
strongly suspect that he knew the answer 
would have been “no”. So this enterprising 
baker now seeks the selfsame money through 
what he supposes to be an easier route. 

Mrs. Mifflin, I take it, doesn’t know any- 
thing about the bakery business. She seems 
half-convineed that her money will pay a large 
dividend invested in some such business. It 
is entirely possible that it might. On the 
other hand, Mrs. Mifflin hasn't any way to 
insure the success of the enterprise. 


She doesn't know anything about business, let 
alone baking. I am quite sure she is using 
friendship as the deciding factor instead of 
sound business judgment. 

My advice — given for what it is worth — 
1s for Mrs. Mifflin to march straight down 
to the trust department of her bank with her 
attorney and have a trust agreement drawn up 
which will relieve her of every detail of man- 
agement, which will put her securities in capa- 
ble hands and provide her with an adequate, 
secure income for the rest of her life. If they 
decide to have her put her money into the 
bakery, the decision will be made on a sound 
business basis. The cost for the bank's serv- 
ices in seeing to it that her investments 
produce maximum earnings with maximum 
safety will be modest. Her peace of mind 
Cordially, 

Dap 


will be tremendous. 


P.S. Be sure to listen to “Money Talks” by Royal F. Munger 
on WMAQ on Tuesdays and Fridays at 10:15 P.M. 


AMERICAN NATIONAL BANK 
AND TRUST COMPANY 


of Chicago 


LA SALLE STREET AT WASHINGTON 


COMMERCIAL 


CHECKING 


SAVINCS 


Member Federal Deposit Insurance Corporation 


These letters are informally and nat- 


urally written. 


They are phrased in 


terms you would use writing to your own 
son. The bank says these letters are 
printed “in the interest of a better un- 
derstanding by the public of the func- 
tions of banking.” 

After reading letters of this kind for 
months as they are published in the 
newspaper, the public is inclined to be- 
lieve that men in banks are flesh and 
blood after all. 





Investment Problems of a Guardian 


Guiding Factors in Purchasing “Legals” 


CARL A. NEUMEISTER 
Vice President and Trust Officer, National Bank of Auburn, New York 


This is the second of a series of theses, submitted in partial fulfill- 
ment of the requirements of The Graduate School of Banking by trust 
major graduates, to be published by Trust Companies Magazine.—Editor’s 


Note. 


HE guardian is an officer of the 

court of appointment and as such 
must take his instructions from the court 
and render an annual accounting of all 
his acts as such guardian to such court. 
Upon appointment as guardian his duty 
is to take charge of all the property of 
his ward, ascertain the needs of such 
ward and within a reasonable time make 
such changes in the property that has 
come under his control so as to comply 
so far as possible with the laws of the 
state under which he is serving. He will 
undoubtedly receive some property not 
properly allowed by law for the invest- 
ment of funds of an infant or incompet- 
ent person. He will also receive property 
not properly suitable for the needs of his 
ward. It is his duty to replace such 
property with other investments not only 
legal under the laws of the state but also 
suitable for the needs of his ward. 


Comparison with Trustee 


The laws of most states governing the 
investment of funds held by a guardian 
are the same as those governing a trus- 
tee. The difference between a trustee 
and a guardian, however, lies in the fact 
that a guardian does not take title to the 
property of his ward. Such property re- 
mains in the name of the ward. The 
guardian is restricted to a greater extent 
than the trustee. His acts are entirely 
controlled by the statutes of the states 
under which he serves. A trustee does 
take title as such trustee to the property 
of the trust estate and while his acts are 


controlled by the statutes of the state 
under which he serves, yet they can be 
greatly enlarged by the trust instrument 
under which he is appointed. He can 
be given great leeway in the question of 
proper investments for the trust fund 
and the use of principal for the benefi- 
ciary. A guardian can only invest in 
such securities as are legal in his state. 
He cannot use the principal for the use 
of the ward without real need and then 
only by going to the court from which 
he obtained his appointment and obtain- 
ing a court order for the use of such 
funds. 


Standard of Care 


A guardian must exercise the highest 
degree of good faith in caring for his 
ward’s interests. He must preserve his 
ward’s property and keep it separate 
from his own. When a guardian gives 
to his ward’s interests this care and 
keeps the ward’s property separate and 
distinct from his own, and preserves the 
identity of such property as his ward’s 
he is only required to exercise such de- 
gree of care as an ordinary prudent man 
would exercise in handling his own af- 
fairs under such circumstances. 

Trustees must use with respect to 
trust funds “such diligence and such 
prudence in the care and management as 
in general prudent men of discretion and 
intelligence in such matters employ in 
their own or like affairs.” “This neces- 
sarily excludes all speculation and all in- 
vestments for an uncertain and doubtful 
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rise in the market and, of course, every- 
thing that does not take into view the 
nature and object of the trust and the 
consequences of a mistake in the selec- 
tion of the investments to be made.”’! 


If the guardian uses his ward’s prop- 
erty for his own benefit or mingles it 
with his own property so that it loses its 
identity, or if he makes any profit for 
himself individually from the use of his 
ward’s property, he is held responsible 
for any loss that may arise and is also 
held accountable to his ward’s estate for 
any such profit.2 He will be held liable 
if he even deposits his ward’s funds in a 
bank in his own individual name and any 
loss would arise from such action due to 
the failure of the bank.* It is a well es- 
tablished rule that a guardian or any one 
acting in a fiduciary capacity cannot 
shift his responsibility to another. When 
he does that he becomes a guarantor of 
the trust funds without regard to his mo- 
tive or whether his action was the cause 
of any loss. 


Duty to Invest In Reasonable Time 


A guardian must not hold his ward’s 
funds uninvested for an unreasonably 
long period. Under ordinary circum- 
stances if he has not properly invested 
such funds within a period of sixty days 
the court will allow interest at a rate 
commensurate with the rate to be ob- 
tained from investments at the time the 
fund should have been invested. Even 
though the funds were left on deposit in 
a bank to draw interest at the rate al- 
lowed by the bank, he would be required 
to make up the difference between the 
rate earned and the rate the funds should 
have earned had they been properly in- 
vested. Under some circumstances the 
guardian may be permitted to delay the 
investment of such funds for a longer 
period, but this is only allowed where 
such action becomes necessary on account 
of some particular situation connected 


1. King v. Talbot, 40 NY 76 (1869). 
2. Macruder v. Drury, 235 U. S. 106 (1914). 


3. Restatement of the Law of Trusts, Section 
180. 


4, Restatement of the Law of Trusts, Section 
171. 
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with the trust or due to general economic 
conditions. His duty is first preserva- 


tion of principal and second income for 
the benefit of his ward commensurate 
with such safety of principal. 


General Investment Principles 


The statutes of the various states are 
not at all uniform. There are, however, 
some investments that are legal in prac- 
tically all the states and likewise there 
are certain investments that are illegal 
in nearly all states. In many of the 
states a guardian must, in order to ab- 
solutely protect himself against the pos- 
sibility of such charges, obtain a court 
order before making any investments. In 
other states it has been held that the 
court will not grant an order in advance 
covering investments® and in a few states 
there are no statutes governing the in- 
vestment of a guardian’s funds. In such 
cases he is held to the standard that a 
prudent man would use in handling his 
own affairs under similar circumstances. 

In practically all states there are cer- 
tain investments that are regarded as 
proper for trust funds. These are bonds 
and securities of the United States, state 
and county bonds of the state in which 
the trust is created, municipal bonds of 
such state, and first mortgages on real 
estate located in such state. Thus a gen- 
eral rule pertaining to all states offers a 
very limited field and restricts income to 
a low yield. 


Income vs. Salability or Safety 


Our first thought turns to United 
States government bonds as the highest 
type of security for investment of guar- 
dian funds, yet usually the yield is so low 
that the guardian usually feels that if 
possible he should find some other ave- 
nue for investment offering a _ better 
yield. The same holds true with respect 
to state, county and municipal securities. 
While there is always a ready market for 
U. S. Government bonds this is not al- 
ways true of the other classes. First 
mortgages on real estate offer as a rule 
a better yield and do not as a general 


5. Trust Service, Prentice Hall Inc. 1933, Sec. 
15021, page 15040. 
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rule fluctuate in value unless there may 
be a decided deterioration in the security 
behind the mortgage. It should be kept 
in mind that these first mortgage loans 
must be on real estate within the state 
in which the guardian is appointed, and 
in most states the amount of the mort- 
gage must not exceed two-thirds of the 
appraised value of the real estate. Ina 
few states such loans may be made on 
real estate in adjoining states and the 
obligations of some of our larger cities 
have been held to be legal in states other 
than where they are situated. 

In some states by statutes, investment 
is authorized in certain corporate bonds; 
namely, those of railroads and public util- 
ities that meet certain requirements. 
These bonds, generally speaking, offer a 
better income than public securities and 
have a readier market than first mort- 
gages on real estate although the income 
will be smaller. It becomes apparent 
that as income is increased something 
must be sacrified, either safety or salabil- 
ity. 


Facilities for Small Investment 


Many states permit the use of certifi- 
cates of participation in mortgages. This 
practice enables a trustee to invest small 
amounts in various trusts in one large 
mortgage and thus keep the funds of the 
trust invested to a greater degree. In 
some states, notably Pennsylvania, sev- 
eral mortgages are pooled into one invest- 
ment account and participation certifi- 
cates are issued to various trusts in dif- 
ferent amounts which produces the same 
result. This practice is being criticized 
in many states since the bank holiday 
and the crash of so many of the large 
mortgage guaranty companies with their 
resultant loss to investors. In fact, New 
York State has passed a law making such 
investments illegal. Mortgage pools were 
never legal in New York State but the 
mortgage participations in respect to one 
mortgage were formerly held legal by 
statute. 

A comparatively new vehicle for the 
use of corporate trustees especially in 
connection with the smaller accounts is 
the common or composite fund. In this 
method the funds of several trusts are in- 
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vested in a group of legal securities each 
trust having an interest in the entire 
fund to the extent that it has invested in 
such fund. The benefits of this are to 
give to the smali trust the same diversi- 
fication that the large trusts can obtain. 
In New York State a bill has recently 
been introduced making such investment 
legal.* This method has been used by 
many of the larger banks and trust com- 
panies quite successfully. The expense 
of maintaining a proper statistical de- 
partment and a sufficient corps of accoun- 
tants for handling the machinery of book- 
keeping in connection with such a fund 
will probably prohibit its general use 
among the smaller institutions. 


Illegal Investments 


There are certain other investments 
that are illegal for guardian funds in all 
the states with some few exceptions. 
Corporate stock is not allowed as a prop- 
er investment in most states although a 
few, such as Massachusetts and Cali- 
fornia, where the Massachusetts rule 
prevails of a trustee being limited to in- 
vestments that a prudent man would 
make under similar circumstances, do al- 
low such investment. Even in such 
states the guardian may not invest an 
unduly large proportion of the trust in 
corporate stock. 


It is almost universally the rule that 
guardians may not invest in second mort- 
gages. Occasionally such an investment 
is permitted but this is so seldom that 
it can be safely stated that second mort- 
gages are not a legal investment for such 
funds. They are considered unsuitable 
because they subject the trust estate to 
the possible necessity of raising funds to 
pay off the first mortgage. Massachu- 
setts, however, is one state that does not 
actually forbid the use of second mort- 
gages. While they accept the principal 
as sound, yet again, they place the re- 
sponsibility upon the guardian to use 
proper care and sound discretion such as 
a prudent man would use under similar 
circumstances. 


[*Passed subsequent to submission of thesis. 
See 64 Trust Companies Magazine 545 (May 
1937).] 
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Out-of-State Securities 


The general rule does not permit the 
investment of trust funds in securities 
located in states other than that in which 
the trust is operative. The reason for 
this is that the courts feel that they 
should have proper jurisdiction over the 
corpus of the trust and this control would 
be lost in connection with such invest- 
ments. As stated before, however, there 
are certain exceptions in this rule where- 
in a few states do permit investments in 
mortgages on real estate in closely ad- 
jacent localities even though in another 
state. 

Investments in unsecured personal 
loans are not a proper investment for 
trust funds and a guardian will be held 
liable for any loss that may arise. He 
is also prohibited from placing such 
funds for investment purposes in certifi- 
cates of Deposit of a National Bank or 
Trust Company. 

There are a few exceptions to this rule 
when a trustee has been allowed to in- 
vest in a certificate of deposit of a Na- 
tional Bank, and a Trust Company to 


deposit in its own interest or savings 


department. The rule, however, that 
trust funds may not be left on deposit in 
a bank for an unreasonably long period 
even though at interest, would prohibit 
such action except for funds waiting an 
opportunity for investment.® 

There is no power given a guardian to 
invest funds of the trust in real estate, 
except in a few states. There are cases 
where it may become necessary to pur- 
chase real estate in order to preserve 
property already held for the protection 
of the ward but even then it should only 
be done under court order. 


Continued Supervision 


The guardian who has properly invest- 
ed his ward’s funds in securities legal in 
his state has not fulfilled his full duty 
unless he continues to give those invest- 
ments his full and careful attention. 
Continued watchfulness must be given 
them and when he finds that certain in- 
vestments are depreciating in value he 


6. Trust Service, Prentice-Hall, Inc., Sec. 15025, 
page 15046. 
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must investigate those situations and 
make changes where he feels that 
changes should be made to protect his 
ward’s interests. He must take steps to 
protect his investment in mortgages 
when interest or taxes are allowed to de- 
fault or the property is allowed to de- 
preciate in value to such an extent that 
the safety of the investment is in dan- 
ger. On the other hand an investment 
legally made whose status has changed 
since the investment was made need not 
be sold at once, the guardian is permit- 
ted to continue holding such investment 
until such time as he feels it should be 
sold even though he would not be allowed 
legally to purchase it after it had 
changed its status. 


[The following 110 pages of the thesis present a 
digest of the statutes of the various states and ter- 
ritories, including the District of Columbia, so far 
as such statutes control the investment of guar- 
dians. ] 


Duty to Diversify 


In practically all states’ statutes cer- 
tain securities are authorized for invest- 
ment and the guardian is not permitted 
to invest outside of these authorized in- 
vestments without personal liability for 
any loss that may be incurred. On first 
thought this would appear: to limit the 
powers of a guardian to a very narrow 
range, but on careful examination of 
these statutes we find that there is still 
plenty of opportunity for diversification 
of these investments. In only one state, 
Wisconsin, is any mention made regard- 
ing diversification, but it would be very 
desirable if the other states should in- 
clude in their statutes some rules regard- 
ing this very important phase of invest- 
ment. 


The easiest course to follow and cer- 
tainly the one to give the guardian the 
least amount of trouble and concern 
would be to place his ward’s funds in 
United States Government bonds but the 
low yield on these bonds will curtail the 
income of the estate. They have a 
place, however, in every guardian’s ac- 
count. They enable the guardian to in- 
vest amounts even as low as $50 and 
thus keep the ward’s funds more fully 
invested. 
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State and municipal bonds should not 
be used to excess for investment pur- 
poses. The excessive and constantly 
growing debts of these classes of bor- 
rowers and the difficulty of properly 
checking their safety, added to. their lim- 
ited market and their low yield at the 
present time, certainly reduce their de- 
sirability. It is difficult to ascertain 
with any degree of certainty just what 
the delinquent taxes amount to, the size 
of the floating debt, the special assess- 
ment debt not properly cared for, inade- 
quate sinking funds, overlapping tax jur- 
isdictions and interfund borrowings. 
Very few of such bonds are listed on any 
Exchange, but are usually quoted on an 
“over the counter” market. Such invest- 
ments should be limited to the state in 
which the guardian has his domicile, or 
to adjacent states and only in cities of 
large size in these same states, and then 
only after the most careful investigation, 
and should only be purchased from an in- 
vestment house of recognized standing 
and integrity. 


Changes Suggested for Railroad Bonds 


A study of the available railroad 
bonds for guardian investment discloses 
many that would not meet the require- 
ments of the careful investor. It, there- 
fore, becomes especially necessary in 
these times to scrutinize contemplated in- 
vestments in this class with great care 
and not rely on the mere fact that such 
investments may be legal for a guar- 
dian’s funds. Conditions have changed 
greatly over the past years and many 
railroads still meeting the legal require- 
ments of the various states are not at all 
suitable for trust investments. It might 
be very timely to make some changes in 
the legal requirements.® 

Generally speaking, the first mortgage 
underlying bonds of conservatively man- 
aged roads offer by far the best security. 
Such investments should not be placed 
in bonds of the same railroad or in those 
operated or controlled by the same com- 
pany, nor in roads located in the same 


8. See Edwards, New Standards for Railroad Se- 
curities, 64 Trust Companies 174 (Feb. 1937), and 
Dick, Changing Status of Railroad Bonds, 64 7rust 
Companies 163 (Feb. 1937). 
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section of the country, nor serving the 
same type of business, nor serving in 
large proportion any one type of busi- 
ness. Another consideration is the need 


of such road to the present system. 


Utility Bond Considerations 


In the selection of a proper public util- 
ity bond there are many points to be 
considered and analyzed. After a care- 
tul examination of the financial structure 
in order to ascertain if it is conservative 
and maintained by sound financial poli- 
cies and if the management is capable 
and experienced and if it is under sound 
regulation, the investor should study the 
territory served by the company. The 
territory should be large enough to pro- 
vide for large scale operations and so 
compact as to insure proper efficiency in 
operations. It should have a large di- 
versification of industry in order to in- 
sure a good market for the product 
which the public utility has for sale. 
There should be a greater proportion of 
such product sold to domestic consumers 
than to industry since this type of busi- 
ness is more stable. The territory 
should be growing in population and in 
industry because upon this depends the 
growth and success of the public liability. 
As in railroads the investment in public 
utilities should be diversified not only 
among various corporations but as to lo- 
cation. 

A guardian should not have a prepon- 
derance of his investments in securities 
maturing beyond the date when his ward 
comes of age. It is of course impossible 
in a well diversified list of investments 
to have all of them falling due within the 
same year and it may be necessary for 
greater income to make some of his in- 
vestments in longer term bonds but these 
should be offset by a portion of his in- 
vestments maturing within the time he 
shall be required to close his accounts 
and turn over the trust estate to his 
ward. Even if the ward is willing to 
accept the investments, they must be 
turned over to him at the market price 
as of the date of such delivery. The 
guardian may find himself forced to re- 
port a loss on his investments and be un- 
der the possibility of a surcharge. 





Excerpts From Selected Articles 


Some Problems in Respect of Inheri- 
tance Taxes on Foreign Immov- 
ables 


FRANKLIN S. RUSSELL, Prof. of Law, Brooklyn 
Law School. Brooklyn Law Review, Oct. 1937. 


HE object of this article is to set forth 
some of the problems arising out of 
the taxation, or attempted taxation, by way 
of death duties, by one jurisdiction, of in- 
terests in immovables or lands located out- 
side the taxing jurisdiction or the domicil 
of the decedent. To what extent is “foreign 
real property” coterminous with “foreign 
immovables”? By way of specific illustra- 
tion, let us assume a New Jersey resident 
and citizen dies owning mortgages on lands 
located in Cuba and New York. 

The definition of “real property” assumes 
importance in view of the provision in the 
federal estate tax that “real property sit- 
uated outside the United States” is not tax- 
able. 

In a discussion of the legal nature of a 
mortgage from the standpoint of liability 
to inheritance taxation, it is submitted that 
the real question is not whether a mortgage 
is real property or personal property, but 
whether it is immovable or movable. There 
are many English authorities to the effect 
that mortgages are immovables. Amer- 
ican text writers take the same position. 
Many times “immovable property” and “real 
property” are used synonymously, although 
at least in the case of leaseholds, this is not 
strictly accurate. In the recent case of Fair 
v. Commissioner,! it was held that hipotecas 
or mortgages on Cuban lands, which are 
immovable property under Cuban law, con- 
stitute “real property situated outside the 
United States” under the estate tax regu- 
lations, and hence are not taxable by the 
United States Government. 


State Tax on Foreign Mortgages 


If a resident of one American state dies 
owning a mortgage on land situated in an- 


1. 91 F. (2d) 218 (C. OC. A. 3d, 1937), rev’g 
35 B .T. A. 41 (1936). 


other state, the question arises as to which 
state may tax the transfer by death. 

We are confronted with this problem: Do 
both states consider the interest of the non- 
resident mortgagee an interest in person- 
alty or an interest in realty? If the former, 
it is taxable only at the domicil of the non- 
resident? unless it acquires a business situs 
elsewhere, within the meaning of the re- 
cent Supreme Court decisions; if the latter, 
the state where the land lies has the power 
to tax. By express statutory provision, the 
interest of the mortgagee may be denomin- 
ated an interest in land, and the state in 
which the land lies may tax the mortgage 
interest of the non-resident mortgagee. 

The case of Savings Society v. Multnomah 
County® is authority for the proposition that 
2 state has the power to declare a mortgage 
held by a non-resident on land within the 
state to be an interest in land and tax it 
as such. This case has never been over- 
ruled. State courts have held that the legis- 
lature has power to classify a mortgage as 
real property and taxable as such.7 

If, however, the law of the state of th 
domicil of the mortgagee and the law of the 
state of the situs of the real property differ 
as to whether the mortgage should be classi- 
fied as real or personal property, the ques- 
tion arises: Which state has the power to 
tax? 

This problem has not been settled. In 
the light of recent Supreme Court decisions, 
both New York and New Jersey could not 
tax the transfer of the identical mortgage 
interest, since that would be double tax- 


2. Hart v. Hart’s Estate, 187 Wis. 629, 205 
N. W. 386 (1925). 

3. Farmers Loan & Trust Co. v. Minnesota, 
208 U. S. 204 (1930); First National Bank of 
Boston v. Maine, 284 U. S. 312 (1932); Wheeling 
Stecl Corp. v. Fox, 298 U. S. 193 (1935). 

4. Comm’rs of Washington Co. v. Murray, 71 
Colo. 525, 208 Pac. 472 (1922); Matter of Swift, 
137 N. Y. 77, 32 N. E. 961 (1893). 

5. 169 U. S. 421 (1898). 

6. Allen v. National Bank, 92 Md. 509, 48 Atl. 
78 (1901); Common Council v. Board of Asses- 
sors, 91 Mich. 78, 51 N. W. 787 (1892). 

7. Comm’rs of Washington County v. Murray, 
71 Colo. 525, 208 Pac. 472 (1922). See also 
Helscr v. State, 128 Md. 28, 96 Atl. 539 (1916). 
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ation. As the Supreme Court, in the Bos- 
ton Bank Stock case, said: “The transmis- 
sion from the dead to the living of a par- 
ticular thing, whether corporeal or incor- 
poreal, is an event which cannot take place 
in two or more states at one and the same 
time.”8 (A fortiori, it cannot take place in 
two or more countries at the same time, 
especially when the interest transmitted is 
an interest in foreign land which, under for- 
eign law, constitutes immovable property.) 
There can be but one transfer and, therefore, 
but one taxable transfer. The present at- 
titude of the Supreme Court is to bar dou- 
ble taxation between the states. 


It would seem expedient to apply the con- 
flict of laws rule that the law of the situs 
of the land should determine whether an 
interest in the land is real or personal. The 
question as to which law the Supreme Court 
would require to be applied in determining 
whether the mortgage should be deemed 
realty or personalty is an open one. 

The question would become academic 
through the adoption of reciprocal exemp- 
tion agreements among the states. At pre- 
sent, approximately 33 states of the United 
States have reciprocal exemption provisions 
in their laws, exempting non-residents from 
taxation. 

Apart from such statutes, it is the opin- 
ion of the writer that the law of the state 
in which the land lies should be applied in 
the above-mentioned situation and that state 
should have the sole power to tax the trans- 
fer by death of the mortgagee’s interest. 
This is applying the ordinary rules of con- 
flict of laws. 


Federal Tax of Foreign Mortgages 


There appears to be but one case in the 
reports on the subject of the taxability 
under the federal estate tax of foreign 
mortgages. This is a recent decision of 
the Circuit Court of Appeals for the Third 
Circuit, in Fair v. Commissioner. The case 
is quite unsatisfactory for many reasons as 
a guide-post to future holdings of the 
courts. First, it was decided under the 
Revenue Act of 1926. This Act made resi- 
dence only, and not citizenship, the test of 
liability to tax, whereas the Revenue Act 
of 1934 imposes a tax upon the estates of 
both residents and citizens. Morever, from 
the constitutional angle, there are at least 
intimations in some decisions? to the effect 
that in the case of citizens there is power 
in the federal government to impose a tax 
because the quid pro quo is the protection 
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furnished American citizens abroad during 
their lifetime. However, the United States 
is not bound, under the rules of interna- 
tional law, to furnish protection to aliens 
while abroad merely because they happen 
to be or to have been American residents. 


Secondly, this case was affected in large 
part by the peculiar provisions of Cuban 
law. There was involved the taxability of 
interests in Cuban lands owned by a New 
Jersey resident. These interests were known 
as “hipotecas”, which may freely be trans- 
lated as “mortgages,” since they are the 
descendants of the Roman law hypotheca. 
There was some ambiguous testimony as to 
whether, at the time of decedent’s death in 
1932, Cuban law gave the equivalent of a 
deficiency judgment in the case of ordinary 
mortgages. However, the hipotecas involved 
were purchase-money mortgages, and the 
testimony was to the effect that although 
there might have been a deficiency judg- 
ment in the case of ordinary mortgages, in 
the case of purchase-money mortgages there 
was no reported instance of a deficiency 
judgment being allowed. Then too it might 
well be argued that the test of the existence 
of a right to a deficiency judgment is not 
conclusive, although concededly the non- 
existence of a deficiency judgment clearly 
makes a hipoteca an interest in land. 


Many points were raised in the briefs, but 
the circuit court simply decided that since 
the regulations under the Revenue Act of 
1926 exempted foreign real estate from the 
tax, and since the hipotecas were merely 
interests in land with no right in the mort- 
gagee to a deficiency judgment, their nature 
as immovable under Cuban law made them 
substantially equivalent to real property. 


Effect of Tax Change 


Now that the estate tax is imposed upon 
both citizens and residents, it is very doubt- 
ful whether the Fair case would still be de- 
cided the same way under identical facts. 
The reason for this doubt is found in some 
expressions of the Supreme Court in Burnet 
v. Brooks.1° In that case a British subject, 
domiciled in Cuba, died owning a bank ac- 
count in the United States. After deciding 


8. First National Bank of Boston v. Maine, 
284 U. S. 312, 326 (1932). 

9. Guaranty Trust Co. of New York v. 
Cmmm’r, 79 F. (2d) 245 (C. C. A. 2d, 1935); 
Kirtland v. Hotchkiss, 100 U. S. 491 (1879). 


10. 288 U. S. 378 (1933). 
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that Congress intended to tax such proper- 
ty, the Court holds that jurisdiction to tax 
may be based upon various grounds, includ- 
ing citizenship and domicil. 


Situs 


This case injects a further complication 
into the troublesome question of the situs 
of a debt. Farmers Loan & Trust Co. v. 
Minnesota! held that the situs of a debt, 
for tax purposes, is the residence of the 
creditor. However, the question of business 
situs was expressly reserved by the Court, 
—e.g., if a New Jersey resident who is in 
business in New York pledges $100,006 
worth of securities with a New York bank 
for a loan of $60,000, and uses the proceeds 
of the loan in his business in New York, 
upon his death, can New York tax the bonds, 
and if so, to what extent—$100,000 or $60,- 
600? In Burnet v. Brooks the question of 
the situs of the American bank account 
arose, and it was held to be taxable by the 
United States although the United States 
was the residence of the debtor and Cuba 
the residence of the creditor. Professor 
Beale says that “A debt has no real situs.” 
The attempt to solve the problem by re- 
course to arguments based upon the situs 
of a debt results only in confusion. 


However, language in the Burnet case, 
which may be plausibly attacked as dictum, 
tends to support the theory that the federal 
government (as opposed to state govern- 
ments) has the constitutional right to tax 
the transfer by death of land situated out- 
side the United States, owned by a de- 
cedent, if the latter was both an American 
resident and citizen. 


Reciprocal Treaties 


However, it may be urged that the prac- 
tical solution lies in the negotiation of re- 
ciprocal treaties between the United States 
and foreign countries, and that in order to 
preserve the bargaining power of the United 
States in negotiating these treaties, the 
theoretical right of the federal government 
to impose such a tax should be asserted. 


If a wealthy American citizen should die 
owning foreign land and leaving a substan- 
tial amount of land and personal property 
situated in the United States, it would be 
quite practicable for a lien to be impressed 
upon the American property to the extent 
of the tax involved in the transfer of the 


11. 280 U. S. 204 (1930). 
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foreign land. On the other hand, an Amer- 
ican citizen with no assets in this country, 
might obtain employment at a large salary 
in a foreign country, and he would unques- 
tionably become liable for an American in- 
come tax, and the amount of the tax would 
constitute a debt even if for the time being 
the federal government could not collect 
it. Similarly, it might be argued that under 
a properly drawn statute, a lien could be 
imposed upon the American property of the 
decedent who transferred by death some for- 
eign land. 


Thus, inasmuch as the Burnet opinion 
does indicate that the federal power, as far 
as inheritance taxation is concerned, is sub- 
ject only to the jurisdictional limitations 
recognized in international law, it might 
be argued that Congress would have the 
power, as a matter of law, to impose a tax 
upon the transfer of foreign land, and a 
fortiori, an estate tax could be imposed up- 
on the transfer of foreign immovables such 
as mortgages. 


Interstate Problems Crucial 


The importance of the subject need hardly 
be stressed. The federal aspects are rela- 
tively insignificant because, in the present 
unsettled condition of the world, Americans, 
with funds to invest, would rarely invest 
them in land located outside the United 
States, since most foreign countries have 
inheritance taxes comparable in severity to 
our own. However, the question is of great 
importance in respect of taxation between 
the different states, e.g., where a resident 
of one state owns mortgages on land lo- 
cated in another state. Reciprocal exemp- 
tion statutes, if adopted by all the states, 
would solve the problem. But, until this is 
done, the perplexing questions indicated 
above, would still remain. On both prin- 
ciple and policy, the best solution seems to 
be to apply what may be termed the “con- 
flicts rule,” namely, that the taxability of 
the transfer of a mortgage on land located 
in a state other than that of the domicil 
should depend upon whether the lex situs 
regards a mortgage as an interest in land 
or as personal or movable property. 


So far as the federal estate tax is con- 
cerned, the use of the words “immovable 
property” in addition to, or in substitution 
for, “real property” would avoid many com- 
plications. 





Personnel Changes in Trust Institutions 


ALABAMA 


Birmingham—W. E. HENLEY, president 
of Birmingham Trust & Savings Co. for the 
past twelve years, was elected chairman of 
the board, and JOHN SHIELDS COLE- 
MAN, a part- 
ner in the law |} 
firm of Brad- 
ley, Bald- 
win, All and 
White, who for 
many years 
has represent- 
ed the bank in 
legal matters, 
has been chos- 
en President. 
Their new du- 
ties were as- 
sumed on Oct- 
ober 1. Mr. 
Coleman has 
practiced law 
in Birmingham 
for the past eighteen years. He received 
the degree of Bachelor of Laws in the class 
of 1915 from the University of Alabama. 
During the World War he served as lieuten- 
ant in the 64th Infantry, American Expedi- 
tionary Forces in France. 


JOHN SHIELDS COLEMAN 


CALIFORNIA 


San Francisco—CARL E. WARD has been 
made manager of the Redwood City branch 
of American Trust Company, having form- 
erly been at the Burlingame branch. H. S. 
CHASE was transferred to the Santa Rosa 
branch as manager. RICHARD K. WHIT- 
MORE, manager of the Modesto office, has 
been appointed chief appraiser for the Sac- 
ramento and San Joaquin Valleys, with 
headquarters at the Sacramento office. 


San Francisco—W. DOUGLAS LUX, who 
made notable contributions to fiduciary de- 
velopment while in charge of the trust de- 
partment, has returned to duties in the com- 
mercial banking department of Crocker 
First National Bank. L. A. McCRYSTLE, 
whose elevation to the vice presidency was 
announced in our July issue, is now in 
charge of the trust department. 


San Francisco—EARLE H. LEMASTERS 
has been elected vice president and cashier 
of the Pacific National Bank. He formerly 
held a similar position with the First Na- 
tional Bank of Orange Grove, and more re- 
cently was comptroller, and director of fi- 
nance and research of the Farm Credit Ad- 
ministration. 


CONNECTICUT 


South Norwalk—SPENCER S. ADAMS 
has been promoted from secretary and treas- 
urer to president of the South Norwalk 
Trust Company. LEWIS WARDWELL was 
elevated to secretary and treasurer, STAN- 
LEY HOYT assistant secretary and trust 
officer, and CHARLES M. REARDON as- 
sistant treasurer. 


KANSAS 


Hutchinson—ROSCOE L. GUILDER has 
been advanced to the presidency of Ex- 
change National Bank. BUFORD M. HAY- 
DEN was made cashier, and T. R. YOW- 
ELL assistant cashier. 

MICHIGAN 

Traverse City—FRED T. MARTIN has 
become executive vice president of Traverse 
City State Bank, having resigned as Deputy 
Bank Commissioner for Michigan. He suc- 
ceeds JULIUS W. BEERS who was ad- 
vanced to the presidency. 


MISSOURI 


St. Louis—O. H. MOBERLY, formerly 
State Finance Commissioner, is now pres- 
ident of Jefferson Bank & Trust Company. 


St. Louis—LEVERINE E. TAYLOR has 
been appointed San Francisco correspondent 
for Mercantile-Commerce Bank and Trust 
Company. 

NEVADA 

Reno—W. W. HOPPE is the new presi- 
dent of the First National Bank in Reno, 
succeeding Carl F. Wente who, as announced 


in the September issue, became president of 
the Central Bank of Oakland, California. 


NEW JERSEY 
Jersey City—JONATHAN F. KILBOURN 
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has been chosen vice president of the Trust 
Company of New Jersey. 


New Brunswick—R A Y MOND E. 
GRYMES has been raised to the presidency 
of the National Bank of New Jersey, suc- 
ceeding Donald Kirkpatrick. 

Princeton—OLIVER SPAULDING has 
been elected vice president of the Princeton 
Bank & Trust Company, in charge of the 
trust department. Mr. Spaulding was form- 
erly Prosecuting Attorney of Clinton Coun- 
ty, Michigan, and lately vice president of 
the Equitable Trust Company of Detroit. 


NEW YORK 


Auburn—W. G. BARNETT, JR. has been 
promoted to cashier of National Bank of 
Auburn, succeeding Frederic E. Worden, re- 
cently elected president. © 


New York—HERBERT R. RUTLAND 
has been elected assistant vice president of 
Sterling National Bank & Trust Company. 


New York—PAUL W. DOTTERER has 
been appointed assistant secretary of Bank 
of New York & Trust Company. GREG- 
ORY W. SPURR has resigned as assistant 
treasurer to become president of the Nyack 
National Bank & Trust Company, Nyack, 
succeeding C. A. CHAFEY who comes to 
the New York institution as a vice pres- 
ident. 


Troy—S. BEACH PARKER has been ad- 
vanced from cashier to vice president of 
Union National Bank, and ROBERT F. 
HAYDN from assistant cashier to cashier. 


OHIO 


Warren—EARL F. GROW has_ been 
chosen treasurer of the Union Savings & 
Trust Company, having resigned as secre- 
tary and treasurer of Citizens Banking & 
Savings Company of Conneaut. 


PENNSYLVANIA 


Holidaysburg—F. R. SHOEMAKER has 
been advanced to the presidency of Holi- 
daysburg Trust Company. 


Mahanoy City—JOSEPH E. FERGUSON 
has been elected president of Union Nation- 
al Bank. He is succeeded as vice president 
by DR. A. P. SELIGMAN. GEORGE Q. 
KLINE has been named trust officer; RUS- 
SELL L. FOSTER, cashier. 

Sewickley—J. K. WEBSTER has been 
elected secretary and treasurer of Sewick- 
ley Valley Trust Company. He had been 
trust officer of the institution. 
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Philadelphia—ROBERT A. WILSON has 
been appointed trust officer of the Pennsyl- 
vania Com- 
pany for In- 
surances on 
Lives and 
Granting An- 
nuities. Upon 
graduation 
from the 
Wharton 
School of the 
University of 
Pennsylvania 
in 1925 Mr. 
Wilson was 
made _ senior 
examiner in 
the State 
Banking De- 
partment. At the time of his new appoint- 
ment, he was trust examiner of the Federal 
Reserve Bank of Philadelphia. Mr. Wilson 
was at one time trust officer of the Equit- 
able Trust Company of Atlantic City, N. J. 


TEXAS 


Waco—R. B. DUPREE has been promot- 
ed to the presidency of First National Bank. 
KARL H. SHERMAN succeeds him as ac- 
tive vice president. HARRISON B. WAITE 
has been made cashier and W. A. LAN- 
NING assistant cashier. 


CANADA 


Toronto — H. SOUTHCOTT has been 
elected vice president of the Premier Trust 
Company following the recent merger of 
this institution and the Security Loan & 
Savings Company, giving the former a total 
of more than $15,000,000 assets. 


ROBERT A. WILSON 


ROBERT M. ALTON 
Recently elected vice president and trust officer, 
U. S. National Bank, Portland, Ore. 





The Trust Officer’s Library 


Trust Companies Magazine will be glad to furnish, upon inquiry, 


information as to literature on trust and related subjects. 


Such re- 


quests should state whether detailed reference works are desired or merely 


brief discussions of the particular matter. 


The magazine will procure 


any books reviewed in these pages or others desired by readers.—Editor’s 


note. 


Public Relations for Banks 


RAY A. ILG, vice president of The National 
Shawmut Bank, Boston. Harper & Bros. $3. 


No one could question the necessity of a 
public relations program in a_ bank, 
headed by a high titled official, after read- 
ing Mr. Ilg’s book. 


Mr. Ilg’s generous experience took him 
into various fields before he eventually grav- 
itated into banking and the knowledge he 
has acquired on public relations is as good 
sound logic as it is extensive. He points 
out why at the present time it is so neces- 
sary to have planned public relations. 

The book opens new avenues of approach 
for new business and gives valuable tips on 
acquiring new friendships and cementing 
the old. The author does not consider his 
institution as merely a place where a bank- 
ing business may be conducted, but feels 
there are numerous services to be perform- 
ed for the customers, and he gives actual 
examples of how these services have se- 
cured new profits for the bank. 

Mr. Ilg works on the theory of establish- 
ing cordial public relations at the same time 
he is securing new accounts. The two go 
hand in hand and he points out practical 
workable methods for doing it. The bench 
boy and the directors are all working to 
secure new business for The National Shaw- 
mut and the author tells how he gets this 
cooperation. 

Not only are ideas and plans given but 
twelve letters that have worked are printed. 
Various forms that Mr. Ilg is employing 
and advertising copy that has proven suc- 
cessful are also presented. 

The book gives a clear, concise picture of 
how a public relations department operates 
and with its help any bank could either im- 
prove its own system or create a new one. 


The author spices his book with such 
pungent remarks as: “But the most import- 
ant thing a man wants is to be recognized 
and appreciated.” “Go back and read that 
last line over again.” Later he says: “Then 
why not be just plain you?” 

“Scrape off that veneer of so-called dig- 
nity. You can be courteous and at the same 
time interested.” “It is a natural law that 
if you take an interest in folk, they will 
take an interest in you. They’re bound to 
—they can’t help themselves.” 


a 


Minimizing Taxes on Incomes and 
Estates 


J. BLAKE LOWE and JOHN D. WRIGHT, Tax 


Consultants. Barron’s. $2. 


Here in compact form is a most excellent 
analysis of the matter of tax avoidance 
versus tax evasion. The title of the book 
indicates the theme of the work, which first 
appeared as a series of articles in Barron’s. 
It is written for the layman and therefore 
in understandable language. The practical 
illustrations clarify the authors’ suggestions 
for the greatest reduction in the total tax. 

This last expression is used advisedly. 
The fact is often overlooked that the estate 
and gift taxes are to a large extent inter- 
woven. It should be borne in mind, there- 
fore, that tax savings will depend on the 
relationship between the gifts inter vivos 
and the transfer of estate upon death. With 
this in view, the authors offer a table on 
the “Ideal Amount of Gifts.” 

Two of the tax saving methods condemn- 
ed by the President recently are included 
in the book, the authors present their justi- 
fication for them. The volume is exceed- 
ingly valuable. One wonders however, how 
the forthcoming tax revision will impinge 
upon its effectiveness. 
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Separation Agreements, Antenuptial 
Contracts and Marriage Settle- 
ments 


ALEXANDER LINDEY, Member of New York 
Bar. Matthew Bender & Co. $10. 


It is a welcome relief to find a work on 
a subject that has not been treated and mis- 
treated in scores of volumes. This book 
deals with problems not often profaned, in 
a manner that should make it an authorita- 
tive reference before long. The purpose 
of the book is foster the solution of marital 
questions by agreement rather than litiga- 
tion. In this field, there is increasing 
resort to the trust device. 

Although a comprehensive collection of 
forms, the book is more than a volume of 
forms. Citations and explanatory com- 
ments by Mr. Lindey, together with the 
forms, constitute a complete manual to 
which the adviser may turn for answers to 
these marriage difficulties. In addition to 
general agreements, there are special clauses 
with variants for each to meet the specific 
circumstances of each case. 

A very valuable appendix sets forth the 
divorce requirements of each state. 

a 


Real Estate 


WILLIAM J. GRANGE, Member of New York 
Bar. Ronald Press Co. $5. 


This is a guide to practice in real estate 
transactions of every nature. Mr. Grange, 
who is co-author of “Wills, Executors, and 
Trustees,” discusses in clear, non-technical 
language, the law governing sales, mort- 
gages and leases, the procedure involved 
and the rights and duties of the respective 
parties. Explanation of the various neces- 
sary forms adds to the value of the book. 

Adequate legal and statutory authority 
is presented. Consideration is given to the 
questions which arise by reason of the ex- 
istence of a fiduciary as one of the parties. 
The subject matter and mode of treatment 
make the volume a worthwhile work for 
attorneys, mortgage officers, and trust com- 
panies as owners of real property. 


a 


Bank employees may be compelled to 
take vacations henceforth, according to 
George N. Ward, State Banking Commis- 
sioner of West Virginia. Several recent 
bank shortages involved employees who 
did not take vacations, and there was 
therefore no chance for other persons to 
discover any irregularities. 
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Auctioning Bank Real Estate 


The United States Comptroller’s Office has 
sponsored a plan to place real estate held 
by sixty defunct national banks in the east 
on the auction block. At the end of August 
the drive to liquidate real estate in the 


closed banks had brought in $13,201,758 in 


cash and $10,666,882 in securities. Ap- 
proximately six thousand sales were made. 
Since that time, however, a great many 
more pieces of property have been liqui- 
dated. 


This method of disposing bank held real 
estate has caused considerable alarm among 
bankers and real estate brokers in the vicin- 
ities affected, however, it is felt that the 
repercussions to the real estate market are 
not now, or will they be, as severe as first 
anticipated. 


The sales naturally have relieved an al- 
ready overburdened market but whether the 
dumping, at about half the price of assessed 
valuation, will make a healthier market, is 
impossible to determine at the present time. 


The rehabilitation of houses, that have 
been eye sores to neighborhoods for several 
years, should tend to give a generally im- 
proved condition in that section. 


Inasmuch as auction sale prices are not 
considered a criterion of market values, the 
sales should give a stability to the bona fide 
market by relieving the pressure of dis- 
tressed property. 


Present indications show that moderniza- 
tion is already underway in a great many 
instances and more can be expected as the 
purchaser gets settled and surveys the prop- 
erty as its owner. 


Joseph P. Day, one of New York’s most 
prominent auctioneers, in charge of selling 
much of the property in that area stated 
that there was a renewed and active inter- 
est of the home-owning and investing pub- 
lic. “I refer to the character of the bidding 
on business and residential properties evi- 
denced at the various sessions of the auc- 
tion. Not only were the sales well attend- 
ed, but it was evident from the very start 
that there was no assemblage of curiosity 
seekers, but a crowd of shrewd, potential 
buyers.” 


Advertisements appearing in the New 
York papers stated if you have $750 it will 
secure a $7,500 home. If you have $1,000 
it will secure a $10,000 home—10% more in 
80 days and the balance on 80% F.H.A. 
Mortgage. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles : 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 





Fiduciary Decisions 


Assets—Administration — Executor 
Surcharged For Failure to List Cer- 
tain Assets—Gift Inter Vivos 


New Jersey—Prerogative Court 
Re estate of Frederick F. Brueck, 122 N. J. Eq. 


329. 


Testator, Brueck, left a will leaving the 
bulk of his property to two nieces, naming 
Fred Jorgenson, executor. At death various 
certificates of stock worth upward of $25,- 
000. were in a safe deposit box in New York 
City in a box in the name of Katherine Jor- 
genson, the wife of the executor, to which 
box testator had right of access. The stock 
certificates were all endorsed in blank. One 
of the nieces, beneficiary under the will, 
claimed that these stocks were part of the 
estate, but notwithstanding, the executor 
transferred them to a third party who trans- 
ferred them to Katherine Jorgenson, the ex- 
ecutor’s wife, and the executor did not list 
the stocks as part of the estate claiming 
that they were the subject of a gift inter 
vivos from the testator to Mrs. Jorgenson. 

HELD: There was not a valid gift since 
testator had not parted with all dominion 
over the stocks, the evidence showing that 
other certificates had been in the box en- 
dorsed in blank and that it was the custom 
of the testator from time to time to go to 
the box, take certificates of stock there- 
from and dispose of them without the con- 
sent of Mrs. Jorgenson, which negatived any 
idea of an irrevocable gift. The executor 
was surcharged with the value of the stocks 
with interest and was removed as executor. 

O————“—“- 


Assets—Administration — Right to 
Recover Funds Obtained by Deceit 


Oregon—Supreme Court 


The Bank of California, National Association v. 
Holman, etc., October 5, 1937. 


Over a period of years the Bank paid a 
pension to an aged employee on his repre- 
sentation that he was without substantial 
assets. The Bank had no regular or estab- 
lished pension plan or system. Upon the 
death of the employee it was discovered 


that he had misrepresented his financial 
status to the bank, his employer, and that 
he in fact had considerable assets. The 
Bank, after being appointed as Administra- 
tor of the estate of the deceased employee, 
filed and presented to the Probate Court a 
claim for $2500.00 which it had paid to the 
employee during his lifetime. The trial 
court denied a portion of the claim. It was 
held on appeal that the law implies a 
promise to refund whenever one person re- 
ceives money of another which in equity 
and good conscience he is not entitled to 
retain. The deceased employee obtained 
payment of the sum of $2500.00 by means 
of false representation and deceit and the 
bank paid the money in ignorance of the 
facts, of which it had no means of ascer- 
taining the truth. Under such circum- 
stances the bank is entitled to recover the 
money paid, with interest. Where a donor 
has been induced, through misrepresenta- 
tion, fraud and deceit, exercised by the 
donee, the donor may recover on the prin- 
cipal that no one shall be allowed to obtain 
any benefit arising from their own fraud 
or wrongful act. 


a 
Charitable Trusts — Hospital Not 
Charitable Institution, Per Se 


Georgia—Supreme Court 


Trust Company of Georgia, Trustee v. Williams, 
et al., September 17, 1937. 


Testator in his will directed that his Trus- 
tee therein named should set aside a named 
sum of money and use it to establish a hos- 
pital in Griffin, Georgia. The will con- 
tained no express stipulation that the hospi- 
tal was to be operated for the gratuitous re- 
lief of patients. The will contained nothing 
implying that any legatee, heir or other per- 
son should receive any income, profits or 
gain from the operation of the hospital. 

HELD: A hospital is not per se a char- 
itable institution and such a gift is 
not a charitable bequest in the absence of 
express provisions that the hospital is to 
be operated for the benefit of gratuitous 
patients. 
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It would seem to be more in harmony 
with the liberal attitude of Courts generally 
towards charitable donations to have as- 
sumed an intention on the part of the testa- 
tor that the hospital would be used at least 
in substantial part for the benefit of char- 
ity patients and that it was the duty of the 
Trustee to see that the institution would be 
so operated. Such intention would appear 
to be clearly implied from the nature of 
the gift and the absence of any provision 
for any private gain or profit to flow to 
anyone from the establishment of the hos- 
pital. 


Se () - 


Distribution—Construction of Gift 


Texas—Court of Civil Appeals 
Warnken v. Warnken, 104 S. W. (2nd) 935. 


Testator executed his will in 1927. He 
married later, Edith, his second wife and 
made a codicil in 1930, stating he had con- 
veyed his wife property in lieu of a bequest, 
and she was to receive nothing further out 
of his estate. In his safety deposit box was 
found an envelope containing a $1000 bond, 
on which was written: “The contents of this 
envelope to be opened at my death is a pift 
to Edith from dad. August Warnken. 
11/26/32”. In 1934 in another codicil he 
stated he made no specific devise or be- 
quest to his wife having provided for her 
by conveyance of real estate and “through 
certain insurance policies I hold and carry 
and otherwise.” 

HELD: 1. While the language used, 
“is a gift to Edith from dad,” was in the 
present tense, the fact that Warnken kept 
possession of the bond and collected the in- 
terest on it, when considered in connection 
with the further proviso, “to be opened at 
my death,” clearly indicates, and should be 
construed to mean, that upon his death the 
enclosed bond should become the property of 
his wife, and that it was testamentary in 
character and entitled to probate, unless 
subsequently revoked. 

2. The codicil in 1934 did not revoke the 
1932 codicil. By use of the word “other- 
wise” in the 1934 codicil after naming the 
properties he had set aside or provided for 
her benefit, he clearly implied something 
additional to the things specifically named. 
Failure of a testator in one codicil to refer 
to a former codicil does not revoke a former 
codicil. Nor does the fact that a testator 
does not realize that he is making a will 
and does not so consider the instrument so 
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executed, deprive such instrument of testa- 
mentary character or prevent its probate, 
if in fact and in law it constitutes a testa- 
mentary disposition of his property. 

——_ + 0-—-————_ 


Distribution — Construction of Type 
of Legacy and Meaning of Income 


Texas—Court of Civil Appeals 


Houston Land & Trust Company v. Ben Campbell, 
105 S. W. (2nd) 430. 


Testator devised and bequeathed “to the 
people of Houston in their corporate capac- 
ity as the City of Houston and the Houston 
Foundation .... all my property, real and 
personal, that I may own at my death sub- 
ject to and charged with the payment of 
the income thereof or part of it as herein- 
after expressed and directed. I give and 
bequeath to my wife, Alice Allen Hill my 
personal effects and the sum of Three Hun- 
dred Dollars each month during her life.” 
The wife had no estate other than the be- 
quest in the will. No power of sale was 
given in the will. A trustee was appointed 
to manage and control the estate during 
the life of the wife. The net income of the 
estate was insufficient to pay the bequest 
to the wife in full. 

HELD: The bequest to the wife was a 
specific legacy and not a demonstrative leg- 
acy. 

The term “income” meant “net income.” 

The Executor and Trustee being the same 
person, all the powers conferred and all the 
trusts imposed were annexed to the office 
of Executor and not to the distinct office 
of Trustee. 

—_—__9—____. 


Distribution — Effect of Statute 
Changing Age of Majority 


California—Supreme Court 
Rosher v. The Superior Court, 94 Cal. Dec. 310. 


In 1923, court in awarding Lolita Rosher 
a divorce, ordered husband to pay $100 a 
month for support of minor daughter, born 
1914, during minority, which order was 
modified April 8, 1927, to provide for 
monthly payments of $150.00 to continue 
until further order of court instead of until 
majority. Effective July 29, 1927, Section 
25 Civil Code was amended to raise age of 
majority of females from eighteen to twen- 
ty-one. Husband ceased payments after 
daughter became eighteen, claiming his ob- 
ligation terminated. On present applica- 
tion for writ of certiorari to review order 
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adjudging husband (petitioner) in contempt 
for failure to make payments as directed by 
court orders above mentioned, order af- 
firmed. 

HELD: (1) 1927 amendment operates 
prospectively to extend period of minority 
of children who had not reached majority 
at time it became effective. 

(2) Petitioner’s obligation under orders 
not terminated when daughter became eigh- 
teen since such order not a judgment in 
sense of being final adjudication of rights 
and duties of parents and minor child and 
does not operate to crystallize or limit par- 
ent’s duty of suppert but merely defines ex- 
tent of his duty during life of order. Order 
is to be construed as making proper pro- 
vision for minor daughter at time it was 
made and as continuing until majority or 
until changed circumstances require modi- 
fication. Kendall v. Kendall, 122 Cal. App. 
398, overruled. 


oO 


Distribution—Equitable Conversion 


Connecticut—Supreme Court 


Connecticut College for Women v. Groton, 103 


Conn. 196. 


A will directed the executor to sell the 
residuary real estate and to place the pro- 
ceeds in the general estate, and authorized 
the executor to deliver cash, stocks or bonds 
in payment of legacies, at market value at 
the date of delivery, but made no mention 
of any similar provision pertaining to real 
estate. The executor did not sell one piece 
of residuary real estate but retained it and 
distributed it on November 14, 1935, to the 
plaintiff as part of the residuary estate 
which was bequeathed to the plaintiff un- 
der the will. 

Under Section 1173 of the General Stat- 
utes the property of the plaintiff is exempt 
from taxation. During the settlement of 
the estate the executor paid taxes for the 
years 1933 and 1934 upon this real estate, 
and the plaintiff brought suit against the 
defendant town to recover the taxes so paid, 
and for a declaratory judgment as to the 
plaintiff’s liability for taxes assessed on the 
list of October 1, 1935. 

The question before the court was whether 
or not the doctrine of equitable conversion 
was applicable to the real estate, so that the 
real estate would be given the status of per- 
sonal property for the purposes of the in- 
quiry. 

HELD: The doctrine of equitable conver- 
sion is applicable and the real estate was 
properly taxed by the defendant town. So 
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far as is necessary to effectuate the lawful 
purposes and intent of the instrument and 
determine the property rights of those 
claiming under or through it, equity treats 
the property, from the time the conversion 
takes place, as of the kind and form into 
which it should have been changed, and de- 
termines the rights of the parties to it as 
in that form and kind. “Land directed or 
agreed to be sold, although yet unsold, is 
regarded and treated as money. It is al- 
ways personal assets in the hands of execu- 
tors and administrators for which they are 
accountable.” 

When the same person is entitled to re- 
ceive the bequest, whether it remains in the 
form of realty or be sold, and converted in- 
to money, that person may elect to take 
either. Election to take the former effects 
a reconversion. Until this right of election 
is actually exercised by some explicit and 
binding action, the property bears the same 
character as if the conversion were actually 
made. Therefore, for all purposes relevant 
to the present inquiry the real estate here 
involved, having acquired constructively the 
nature of personalty, retained the same un- 
til the plaintiff, by election through accep- 
tance of distribution of it in its original 
state, worked a reconversion thereof into 
real estate. Thereby the college, by its own 
acts, took, as upon a purchase and not un- 
der the will, and title to the real estate 
vested in it only at the time when the re- 
conversion actually took place. Not until 
distribution, at the earliest, did its right of 
exemption attach. 

— 
Expenses — Protection Against Per- 
sonal Liability of Trustee 


Texas—Supreme Court 
Beggs v. Fite et al., 106 S. W. (2nd) 1039. 


Executors and Trustees of the Brooker 
Estate entered into contract as such to em- 
ploy attorneys to represent them as Exe- 
cutors and Trustees in probating a contest- 
ed will. A creditor of attorneys caused a 
writ of garnishment to be served upon the 
Executors and Trustees as individuals. 

HELD: Where a Trustee contracts as 
such he not only binds the trust estate and 
himself as Trustee, but binds himself per- 
sonally as well. A Trustee may protect him- 
self against personal liability on a contract 
by expressly contracting against it. These 
rules apply to Executors and Adminis- 
trators. The Executors and Trustees of the 
Brooker estate having contracted as such 
were not individually liable. 





514 


Life Tenant and Remainderman — 
Apportionment of Income from 
Dividends Accrues Day by Day 


Province of Quebec—Judicial Committee of the 
Privy Council. 


Laverdure v. DuTremblay, A.C. 666; 63 K.B. 108. 


Under his father’s will and deed of gift, 
E. B. was entitled to certain dividends pay- 
able by a company of which his father had 
been the founder and principal holder of 
the common and preferred shares. E. B. died 
three days before a dividend was declared 
on both classes of shares out of profits ad- 
mittedly earned during his lifetime. The 
Appellant, E. B.’s widow and _ universal 
legatee, claimed the proportion of the divi- 
dends prorated up to the day of her hus- 
band’s death. 

HELD: the dividends paid out of the pro- 
fits of industrial companies in the Province 
of Quebec, declared periodically as circum- 
stances permit, are, generally speaking, to 
be treated as “civil fruits” within Article 
449 of the Civil Code and must, pursuant to 
Article 451 be considered as having been 
acquired day by day and belonging to the 
revenue beneficiary in the proportion the 
time during which the deceased was entitled 
to enjoy the revenue bore to the total pe- 
riod for which the dividends were declared. 


en 


Taxation—Inheritance — Deductions 
for Debts Secured by Property Out- 
side Jurisdiction 


Washington—Supreme Court 
In the matter of the estate of Thad Sweek, 91 
Wash. Dec. 575. 


Thad Sweek died testate leaving prop- 
erty in the State of Washington appraised 
at something over $200,000.00, and also 
real property in the State of Oregon 
which, in the ancillary administration in 
Oregon, was appraised at $75,000.00. The 
Oregon land was encumbered by a mort- 
gage in the sum of $38,000.00. In com- 
puting the inheritance tax due to the 
State of Oregon, the amount of the mort- 
gage indebtedness, which was a lien on 
the Oregon real estate, was deducted from 
the gross value of the Oregon estate, and 
the tax there payable computed only up- 
on the net value of the land less the 
amount of the lien. The owner of the 
Oregon mortgage filed its claim with the 
Executors in Washington, representing 
the main administration, for the amount 
of the indebtedness due under the mort- 
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gage. The Executors in computing the 
inheritance tax due to the State of Wash- 
ington deducted the amount of the claim 
filed. 

The statute provides that all property 
within the jurisdiction of the state shall 
be subject to inheritance tax after the 
payment of all debts owing by the de- 
cedent at the time of his death. The 
lower court disallowed the deduction of 
the mortgage claim in computing the 
Washington inheritance tax. 


HELD: Affirmed. The Supreme Court 
pointed out that the statute limits the 
payment of inheritance tax to property 
within the jurisdiction of the state, and 
held that the credit to be allowed for the 
payment of debts must be limited to 
debts, the payment of which reduces the 
property within the state which is inher- 
ited by the beneficiaries of the estate. 
There being no showing in the record be- 
fore the court that any portion of the 
claim under the mortgage has been paid 
out of the assets of the estate within the 
State of Washington, or that such as- 
sets would be subjected to the payment 
of the claim, or any part thereof, no part 
of the claim could be deducted for com- 
puting Washington inheritance taxes. 


0 


Taxation—Inheritance — Proceeds of 
Life Insurance Policies — Exemp- 
tions 


Washington—Supreme Court 
State v. McGrath, 91 Wash. Dec. 434. 


At the time of decedent’s death there 
were eight insurance policies on his life. 
Three policies aggregating $25,000.00 
were payable to McGrath Candy Com- 
pany. The other five policies were pay- 
able to Mrs. McGrath. The aggregate pro- 
ceeds of all of the policies amounted to 
$47,235.39. 


The statute provides that insurance 
payable on death of any person shall be 
deemed a part of the estate for comput- 
ing inheritance tax, provided that the sum 
of $40,000.00 is exempt from the total 
amount of insurance. It was the State’s 
contention that the exemption was applic- 
able only to the policies payable to the 
widow of the decedent. The court held 
that this contention was untenable, (the 
statute expressly providing that the ex- 
emption is allowed from the total amount 
of insurance), and that all taxable policies 
are entitled to participate ratably in the 
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benefits of the exemption regardless of 
the identity of the beneficiaries. 


The statute further provides that in 
case of insurance upon the life of an of- 
ficer or employee of a ‘corporation, pay- 
able to the corporation, where all pre- 
miums on the policy have been paid ex- 
clusively by such beneficiary, the amount 
of the proceeds of the policy in excess of 
the cash surrender value immediately pre- 
ceding the death of the insured shall be 
deemed a part of the estate for the pur- 
pose of computing the inheritance tax. 


One of the policies payable to the Can- 


dy Company was taken out by McGrath 
himself. Although the beneficiary named 
was McGrath Candy Company, McGrath 
reserve the right to change the benefici- 
ary and the right to assign. The other 
two policies were taken out upon the ap- 
plication of the Candy Company, and the 
Candy Company paid all of the premiums. 
In these two policies McGrath had no 
right to change the beneficiary or other 
control over the policies. 


The Court held that the first policy in 
which McGrath retained the right to 
change the beneficiary was taxable to the 
extent of the excess of the proceeds of 
the policy over its cash surrender value 
immediately preceding the death of the 
decedent, and that the two other policies 
in which no right to change beneficiary 
was reserved were not taxable. 


The Court said that the inheritance 
taxes and Federal estate taxes are taken 
out of property to which the right of own- 
ership has temporarily been suspended by 
death, and that it is impossible for an es- 
tate or inheritance tax to be exacted with 
respect to something which the decedent 
did not own or have some kind of right 
in at the time of his death, and unless 
some right in it be transferred by the 
death of the decedent. 


As to the two Candy Company policies 
over which McGrath maintained no con- 
trol or disposition as to beneficiary, or 
otherwise, the Court said that the death 
of McGrath added nothing to the Com- 
pany’s right to the proceeds of the poli- 
cies, for the right was from the beginning 
complete and indefeasible, or, as the Trial 
Court Judge put it, decedent never had 
any ownership or right of any kind in the 
policies or in the proceeds, and had no 
vestige of control over them, the decedent 
furnishing nothing except the death. 
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Distribution — Vesting in Group of 
Children as a Whole 


Province of Quebec—Superior Court 
Tiffin v. Budyk, 75 S. C. 367 


A clause of the will of John Tiffin Sr. 
made in 1859 read “After the death of my 
said nephew, Joseph Tiffin, the usufruct and 
enjoyment of the said farm and appurten- 
ances to revert to his lawful children dur- 
ing their natural life, and from and after 
their death, the full and entire property of 
the said farm and appurtenances to belong 
to the lawful children of the latters, the 
grandchildren of my said nephew, Joseph 
Tiffin, to be divided between them by fam- 
ilies, par souches (by roots), and to be by 
them and their respective heirs and assigns, 
used, enjoyed and disposed of as their own 
property forever.” 


With the approbation of the Legislature 
the farm was sold in 1910, after the death 
of the testator and of his nephew, Joseph 
Tiffin; the capital proceeding from the sale 
was invested and the revenue resulting 
therefrom was paid to the five children of 
the nephew, Joseph Tiffin. Two of these 
died and the revenue was divided among 
the remaining three. On the death of one 
of these, John Tiffin Jr. in 1935, his daugh- 
ter, the mise-en-cause in the present case, 
claimed that his share (now one-third) of 
the revenue from the proceeds of the farm 
should go to her, the remaining two-thirds 
continuing to go to her two aunts who sur- 
vived her father. These latter contended 
that they alone constituted the survivors of 
the class to whom the revenue had been 
left and that the revenue should be con- 
sequently divided between them. They ac- 
cordingly sued the administrator of the 
estate of John Tiffin Sr. who submitted the 
matter to the court. 


HELD: This was a bequest to a class 
consisting of the five children of Joseph 
Tiffin, in whom there was concurrent and 
indeterminate vesting. The class did not 
die until every member of it had died and 
consequently the revenue was payable to 
the two surviving children. The grandchil- 
dren of the original revenue beneficiary, 
Joseph Tiffin, had no right to the revenue 
but only took in full ownership when the 
death of the last survivor of the previous 
degree caused the substitution to open. This 
did not result from accretion but from in- 
division. They would take under the will 
and not as legal or testamentary successors 
of their parents. 
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Distribution — Widow Not Next of 
Kin Under Statute Making Her a 
Distributee 


New York—Court of Appeals 
Matter of Waring, 275 N. Y. 6. 


Testator created a trust for the life of 
his son, with remainder over to the descend- 
ants, if any, of the son and “if there be no 
such descendants, to the next of kin of the 
said John, according to the laws of the 
State of New York.” The son died in 1935, 
leaving no descendants but a widow, three 


sisters and certain nephews, grandnephews, - 


nieces and grandnieces. 

Section 81 of the Decedent Estate Law, 
adopted in 1929 and amended in 1930, pro- 
vides: 

‘Descent and distribution to same persons and 
in same shares. All existing modes, rules and 
canons of descent are hereby abolished. The de- 
termination of the degrees of consanguinity of 
distributees of real and personal property shall 
be uniform, and shall be in accordance with the 
rules as applied immediately before the taking ef- 
fect of this section to the determination of the 
next of kin of an intestate leaving personal prop- 
erty. All distinctions between the persons who 
take as heirs at law or next of kin are abolished 
and the descent of real property and the distribu- 
tion of personal property shall be governed by 
this article except as otherwise specifically pro- 
vided by law. Whenever in any statute the words 
heirs, heirs at law, next of kin, or distributees, 
are used, such words shall be construed to mean 
and include the persons entitled to take as pro- 
vided by this article.” 


Under the provisions of subdivision 4 of 
Section 83 of the Decedent Estate Law, in 
force at the date of the death of the son, 
if the son had died intestate his widow 
would receive $10,000 plus one-half of the 
residue and the surviving sisters and the 
descendants of the deceased sisters would 
receive the balance. 

The Surrogate held that the principal 
of the trust should be distributed in accord- 
ance with the provisions of subdivision 4 of 
Section 83 of the Decedent Estate Law and 
the Appellate Division unanimously affirm- 
ed. Upon appeal to the Court of Appeals, 
by permission, it was 


HELD: The widow of the son was not 
entitled to share in the principal of the 
trust. 


The court reasoned that the gift by the 
testator to the next of kin of his son was 
a gift to a class which was not increased 
by Section 81. It pointed to the second sen- 
tence of the section as indicating that the 
legislature did not intend to extend the class 
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embraced within “next of kin” to include 
other than blood relatives. It also limited 
the effect of the last sentence of the section 
to a rule for the construction of statutes 
affecting descent and distribution of proper- 
ty. The court did not comment upon the 
contrary decision of the Surrogate of New 
York County in Matter of Angarica, 157 
Misc. 198. 
es 


Taxation—Estate — Full Value of 
Property Held By Entirety Not In- 
cludable 


United States—Circuit Court of Appeals, 
Seventh Circuit 


Bowers v. Commissioner of Internal Revenue, June 
5, 1937. 


The decedent in 1909 purchased certain 
Indiana real estate with his own funds, and 
took title to the same in the name of him- 
self and wife as tenants by the entirety. 
Following the decedent’s death in 1930 the 
Board of Tax Appeals redetermined a de- 
ficiency in the tax upon the decedent’s es- 
tate imposed by the Commissioner of Inter- 
nal Revenue, in which order the full value 
of the real estate held as tenants by the 
entirety was included as a part of the gross 
estate, the value of said real estate being 
$169,000.00. The Commissioner relied upon 
Sec. 302(e) of the Revenue Act of 1926, 
which provides that the value of the gross 
estate shall be determined by including the 
value at the time of the decedent’s death of 
all real property held by the entirety by 
the decedent and spouse, except such part 
thereof as may be shown to have originally 
belonged to such other person and never to 
have been acquired by the spouse from the 
decedent for less than a full consideration 
in money or in money’s worth. 


HELD: The value of the real estate 
which had been held by the decedent and his 
wife as tenants by the entirety was subject 
to Federal estate taxes, although the prop- 
erty was acquired prior to the enactment 
of the estate tax law, but that the full value 
of such property could not be included in 
the decedent’s gross estate though he had 
furnished the full purchase price. The court 
held that the tax should be based upon and 
limited to the increase in the value of the 
wife’s estate in said real estate through 
the death of her husband, and that such 
increase could not exceed 50% of the value. 
The opinion states that a statute can not be 
upheld which imposes a transfer or estate 
tax beyond the full value of the estate 
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transferred, and that a tax based upon the 
value of the fee simple can not be levied 
when the decedent’s interest in the real 
estate was less than a fee simple. 
Reported by Editor for Indiana 
ee 


Introducing Our Legal Editors 


Allan K. Smith 


Allan K. Smith, legal contributing editor 
for Connecticut, received the degree of 
Bachelor of Arts from Trinity College in 
1911, and Bachelor of Laws from Harvard 
University in 
1914. He was 
Assistant Uni- 
ted States At- 
torney from 
1918-1922, and 
United States 
Attorney for 
the District of 
Connecticut 
from  1923- 

1924 Mer. 

Smith has 

been a mem- 

ber of the Bar 

Examining 

Committee for 

the State of 

Connecticut since 1927, and a member of the 
firm of Day, Berry & Howard since 1923. 
During the last few years he has been oc- 
cupied with municipal and corporate bond 
issues, taxation and estate work. 

O —_— 


ALLAN K. SMITH 


Coles Praises Insurance-Trust 
Council Movement 


Speaking at the Oct. 13th meeting 
which ushers in the eighth season of 
the Boston Life Insurance and Trust 
Council, Blaine B. Coles, retiring presi- 
dent of the Trust Division, A.B.A., heart- 
ily endorsed the idea and accomplish- 
ments of the Council movement, as pion- 
eered in Boston, and spoke of new coun- 
cils to be formed shortly in Portland 
and Cincinnati, and being worked out in 
St. Louis and Chicago. 

Mr. Coles, speaking before a gathering 
of prominent local life underwriters and 
trust officials, and bankers attending the 
A.B.A. convention, urged selectivity in 
membership, and starting of new Coun- 
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cils with a small group of active and 
specially qualified underwriters and 
trust men, avoiding the impugnment of 
it being “just another association with 
more addresses to listen to”, and making 
it a service-minded group with which it 
would be desirable to affiliate. 

Developed along the lines of a Clinic, 
he pointed out, such a Council could 
achieve highly useful results in studying 
practical-problems and individual appli- 
cations, on an ethical and professional, 
rather than the high-pressure, profit- 
seeking basis which war so largely re- 
sponsible for the disrepute and unsound- 
ness of many efforts of the ’20s in co- 
operation for selling life insurance 
trusts. 

The overselling and unstudied indivi- 
dual application which resulted in va- 
rious forms of cancellation of such 
trusts during the depression were cited 
as the cause of the bad flavor which has 
been left on all sides. However, Mr. 
Coles remarked, this is not a true gener- 
ality, and too many trust men have, with- 
out foundation, made the statement that 
it is not desirable business, when analysis 
has often actually shown that the returns 
from active accounts are already several 
times the cost of acquisition and many 
accounts will have years to run. 

The Council movement, based on prac- 
tical estate planning cooperation, is not, 
however, to be confused with the pre- 
vious “sales team.” Business life insur- 
ance trusts were pointed to as one of the 
most fertile, undeveloped fields for mu- 
tual benefit to insurance and trust men, 
as well as to fill a definite need on the 
part of business men in practically every 
community. 

Touching on the effects of inflation, 
which Mr. Coles stated was already in 
progress but which would increase in in- 
tensity and would require a variety of 
hedges, he stated that life insurance will 
continue to play an essential part in any 
program for conservation. 


Appropriations made by the New York 
Community Trust for charitable purposes 
in 1937 have reached $178,948.24 and are 
running more than 12% ahead of their 1936 
volume. 
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